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INTRODUCTION

The Charter of Montgomery County and the Montgomery County Code (Chapter 33) establish
the legal framework for collective bargaining with police officers, firefighters, and other County
Government employees. The County Charter and County Code define the basic standards and
requirements of the County’s collective bargaining process, including those relating to:

e Which employees have the right to representation for collective bargaining;

e What matters are subject to or excluded from collective bargaining;

e Elections of employee organizations to represent employees in collective bargaining;
e The process of resolving disputes that arise during collective bargaining; and

e Therolesof the County Executive and the County Council.

This Office of Legislative Oversight (OLO) report responds to the Montgomery County
Council’s request to compile the legidative history of the County’s collective bargaining laws.
Specifically, the Council asked OLO to summarize the provisions of the original bills that
established collective bargaining and all subsequent amendments to the collective bargaining
laws in Chapter 33.

Based on the legidlative record, including public hearing testimony and minutes of Council
worksessions, the Council also asked OL O to describe the various arguments presented for and
against the original laws and amendments considered since the law’s inception.

OL O staff researched the legislative history of the collective bargaining laws in County Code
Chapter 33 from information contained the County Council’s officia bill files. The bill files,
maintained by the County Council’s Legidlative Information Services office, contain:
Committee and full Council worksession packets, other staff memos, bill drafts, minutes of
Committee and full Council sessions, copies of correspondence received by the Council, and
public hearing records (which included transcripts until 1991).

Thefirst two chapters of this report contain general background information and include
definitions of terms used in the report. Chapter 111 (beginning on page 7) provides a summary of
the current collective bargaining laws and an overview of the 29 bills that make up the laws’
legidlative history. The remaining chapters provide amore detailed review of the individual bills
that established and amended the legal framework for collective bargaining between the County
Government and empl oyee organi zations representing police officers, firefighters, and other
County Government employees.

An Appendix to the report, which includes many of the source documents referenced in the
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Appendix A is a separate document that includes relevant sections of the Charter of
Montgomery County and the final versions of the bills discussed in this report.

Appendix B contains many of the source documents from the official bill filesthat OLO used in
the course of researching the legidative history of the collective bargaining laws. Appendix B is

available online at www.montgomerycountymd.gov/ol .
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CHAPTERII. Authority, Scope, and Organization of Report

l. AUTHORITY

Council Resolution 16-673, Fiscal Year 2009 Work Program of the Office of Legidlative
Oversight, adopted July 29, 2008.

I. ScoPE AND PURPOSE

The Montgomery County Charter and the Montgomery County Code (Chapter 33) establish the
legal framework for the collective bargaining process for police officers, firefighters, and other
County Government employees. The County Charter and County Code define the basic standards
and requirements of the County’s collecting bargaining process, including those relating to:

e Which employees have the right to representation for collective bargaining;

e What matters are subject to or excluded from collective bargaining;

e Elections of employee organizations to represent employees in collective bargaining;
e The process for resolving disputes that arise during collective bargaining; and

e Therolesof the County Executive and the County Council.

This Office of Legidative Oversight (OLO) report responds to the Montgomery County
Council’s request to compile the legidative history of the County’s collective bargaining laws.
Specifically, the Council asked OLO to summarize the provisions of the original bills that
established collective bargaining and all subsequent amendments to the collective bargaining
laws in Chapter 33.

Based on the legidative record, including public hearing testimony and minutes of Council
worksessions, the Council also asked OL O to describe the various arguments presented for and
against the original laws and amendments considered since the law’s inception.

1. ORGANIZATION

Chapter I1, Introduction to Collective Bargaining, provides a brief description of what
“collective bargaining” is in the public sector, and offers definitions of selected terms used
throughout this report.

Chapter 111, Overview of Montgomery County’s L abor Relations L aws, provides a summary
of the current collective bargaining laws and an overview of the 29 bills that make up the
legislative history of County Code Chapter 33. Chapter 111 also identifies key issues and themes
discussed by the Council over the years during worksessions on the laws surrounding collective
bargaining. This chapter includes summary tables of the different bills considered over the years
and alist of the individuals and organizations referenced in later chapters.
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Chapter 1V, “Meet and Confer” Process, reviews the legidative history of Bill 11-76, the
County’sfirst labor relations bill. Bill 11-76 established a “meet and confer” process. “Meet and
confer” is a process which requires employer and employee representatives to talk about terms
and conditions of employment, but in which management retains the authority to make final
decisions.

The next three chapters review the legislative history of the Charter amendments and bills that
established collective bargaining for police officers, firefighters, and other County Government
employees.

e Chapter V reviewsthe legidation enacted in 1982 (Bill 71-81) that established collective
bargaining for police officers;

e Chapter VI reviews the legislation enacted in 1986 (Bill 19-86) that established collective
bargaining for other County Government employees, and the legislation enacted in 2000
(Bill 26-99) changing the impasse resol ution process to binding arbitration; and

e Chapter VII reviewsthe legislation enacted in 1987 (Emergency Bill 48-87) that
established a separate collective bargaining unit for firefighters; and the legislation
enacted in 1996 (Emergency Bill 21-96) that established a separate collective bargaining
process for firefighters.

The final five chapters of the report review bills that proposed amendments to the laws that
established collective bargaining in Montgomery County:

e Chapter VIII reviews bills that added groups of employees to collective bargaining units;

o Chapter I X reviews bills that amended the processes, procedures, and dates for collective
bargaining;

e Chapter X reviews bills that amended the “Meet and Confer” law on compensation
issues. annual employee cost of living increases, and maximum salaries for top level
employeses,

e Chapter XI reviews hills that made technical changes to the underlying law; and

e Chapter XII, reviewsthe five bills to amend Chapter 33 that were introduced by the
Council, but not passed.

This report has two appendices. Appendix A is a separate document that includes relevant
sections of the Charter of Montgomery County and the final versions of the bills discussed in this
report. Appendix B contains many of the source documents from the officia bill filesthat OLO
used in the course of researching the legidlative history of the collective bargaining laws.
Appendix B is available online at www.montgomerycountymd.gov/olg

Appendix B can be found in the Table of Contents at page vi.
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V. METHODOLOGY

Ledlie Rubin, Legidative Analyst in the Office of Legidative Oversight, conducted this study.
OL O staff members Kristen Latham, Jennifer Renkema, Teri Busch, and Karen Orlansky
assisted with various research and editing tasks associated with production of the final report.

OL O staff researched the legidative history of the collective bargaining laws in County Code
Chapter 33 from information contained the County Council’s official bill files. The bill files,
maintained by the County Council’s Legislative Information Services office, contain:

Committee and full Council worksession packets, other staff memaos, bill drafts, minutes of
Committee and full Council sessions, copies of correspondence received by the Council, and
public hearing records. The bill filesincluded public hearing transcripts until July 1991, when as
a cost-cutting measure, the Council eliminated the routine procedure of producing public hearing
transcripts for the bill files.

OL O staff compiled information about the history of the relevant County Charter amendments
from documents contained in Council staff files. OLO’s research included reviewing Council
Resolutions, minutes, staff packets, and proceedings from the Charter Review Commission.

In general, OLO found that the Council’s bill files contained all the relevant types of documents
listed above. In anumber of cases, however, it was apparent that some documents were missing
from the official file— e.g., abill draft, a staff memo, a worksession packet. In the following

chapters, OL O notes the absence of specific itemsto the reader in the discussion of specific bills.

OLO circulated chapters of the report to the Council’s legidlative attorneys and the Office of the
County Attorney for technical review. Thefinal report incorporates all comments received.

V. ACKNOWLEDGEMENTS

OL O appreciates the assistance of Council staff, and especially the Legidative Information
Services staff, for assistance with compiling the legislative records needed for thisreview. In
particular, OLO thanks Robert Drummer; Justina Ferber; Minna Davidson; Karen Pecoraro;
Lynn Guthrie; Annette Delgado, and Bart Friedman.

OL O owes specia thanks to Senior Legisative Attorney Michael Faden, and Associate County
Attorney David Stevenson and Division Chief Edward Lattner for taking the time to review and
comment on chapter drafts.
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CHAPTERIII. Introduction to Collective Bargaining

In the most generic sense, collective bar gaining is the coming together of representatives of
employees and employers (management) to negotiate the terms and conditions of employment.
Issues that are typically discussed and negotiated in collective bargaining include: wages,
benefits, working conditions, and workplace rules. Agreements that result from the collective
bargaining process are generally written down in a collective bar gaining agr eement - a contract
signed by the employees’ representative and management that governs the relationship between
employees and an employer for a certain period of time.

The history of collective bargaining in the United States dates back to the late 19™ century, when
workers started to organize together in an effort to obtain better working conditions. 1n 1935,
Congress approved the Wagner Act — commonly known as the National Labor Relations Act
(NLRA) — which outlines basic rights of both workers and employers in the private and nonprofit
sectors. Among other things, the federal NLRA grants virtually all nonsupervisory employeesin
the private and nonprofit sectors the right to join together in unions and to bargain collectively.

In comparison, federal law does not regulate collective bargaining for local government
employees.? While public employees share the constitutional right (under the First Amendment)
to organize and join unions, no federal law provides collective bargaining rights for local
employees and their unions. Although some federal laws affect public sector labor relations, the
terms surrounding collective bargaining for state and local government employees are governed
by a combination of State and/or local laws of the employing jurisdiction.’

Under Maryland State law, only teachers have the right to collectively bargain.* The collective
bargaining rights of other public sector employeesin Maryland (including police and
firefighters) are subject to laws enacted by County or municipal jurisdictions. This report
describes the history of the local laws governing collective bargaining for employees of the
Montgomery County, Maryland Government.

For readers who desire more background on the history and legal framework for public sector
collective bargaining, and a general overview of the collective bargaining process, the appendix

copy of the chapter titled “L abor-Management Relations and Collective Bargaining,” taken from
ICMA’s 2004 book Human Resource Management in Local Government: An Essential Guide.

Table 2-1 (on the next page) defines common labor relations terms and is included as a reference
for the reader. Table 2-2 defines terms applicable to labor relations in Montgomery County.

! See John Kenny and Linda Kahn, Primer of Labor Relations at p. 19-20 (1989).

2 See Richard K earney and Barry Feldman, L abor-Management Relations and Collective Bargaining,” in Human
Resource Management in Local Government: An Essential Guide at p. 93 (2004).

3 Ibid. at p. 94.

“Ibid. at p. 95.
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Table 2-1. Definitions of Selected L abor Relations Terms

Term

Definition

Arbitration (including
binding arbitration)

A method of deciding a controversy where the parties have agreed in advance to accept the
decision (or “award) of aneutral third party.

Collective bargaining

A process where representatives of an employer (management) meet with representatives of
employees (the union) to establish the terms and conditions of employment for the employees.

Fact-finding The job determining the facts relevant to decide a controversy.

Grievance An employee complaint or an allegation by an employee, union, or employer that a collective
bargaining contract has been violated.

Impasse When parties attempting to negotiate an agreement are unable to reach an agreement and
become deadlocked.

Lockout A situation where an employer prevents some or all employees from working to put economic
pressure on the employees to accept of the employer’sterms.

Mediation A process where a neutral third-party aims to assist two (or more) parties reach an agreement.

Meet and confer A process where employee and employer representatives meet to talk about terms and
conditions of employment, but management has the authority to make final decisions.

Strike A work stoppage caused by the mass refusal by employees to work as a form of economic
pressure on employers to accept the employees' terms.

Union An organization of workers who have banded together to achieve common goalsin key areas

such as wages, hours, and working conditions.
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Table 2-2. Definitions of Selected L abor
Relations Terms Applicable to M ontgomery County

Term

Definition

Certified representative

An employee organization selected in accordance with County law (Chapter 33) to represent an
employee bargaining unit.

Effects bargaining

“Effects bargaining” refersto the requirement in the Police L abor Relations law, Chapter 33,
Article V, requiring the County to bargain over the effects on employees of the employer’s
exercise of “employer rights” listed in the law. In comparison, the County Collective Bargaining
law and Fire and Rescue Collective Bargaining law both limit “effects bargaining” to the
“amelioration of the effect on employees when the exercise of employer rights ... causesaloss
of existing jobsin the unit.”

Emergency or
Expedited Bill

The County Charter (Section 111) defines “expedited legidation” as legidation that is declared
by the Council to be “necessary for the immediate protection of the public health, safety, or
interest.” An expedited bill requires the affirmative vote of at least six members of the Council.
Expedited legislation can go into effect immediately.

Employee organization

In Montgomery County, three employee organizations were selected in accordance with County
law (Chapter 33) to represent employees:

e Fraternal Order of Palice, Lodge 35;

e |nternational Association of Fire Fighters Local 1664; and

e United Food and Commercial Workers Local 1994, Municipal and County Government
Employees Organization (MCGEO).

Employer

Refers to the County Executive or the County Executive’s designees.

Impasse Neutral

Anindividual, selected by agreement between the County Government and a certified employee
organization, who is responsible for mediating and arbitrating collective bargaining disputes
between the County Government and that certified employee organization. Under the law, the
employer and the certified representative equally share the fees, costs, and expenses of the
impasse neutral.

Labor Relations
Administrator or
Permanent Umpire

The individual appointed by the County Executive and confirmed by the Council to carry-out
responsibilities related to the certification of an employee organization and the investigation of
charges of engaging in prohibited practices under the collective bargaining laws.

Parties

The entities engaged in the collective bargaining process. In the Montgomery County context,
this typically means the County Executive (or the County Executive’s designees) and one of the
County’s certified employee organizations.
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CHAPTER I11. Overview of Montgomery County’s L abor Relations Laws

This chapter provides an outline of Montgomery County’s current labor relations laws and a
summary look at the bills that make up their history. It also identifies four major issues
discussed during the County Council’s debates over labor relations laws, and provides a road
map to the more detailed legidlative history contained in the remaining chapters of this report.
Chapter 111 is organized as follows:

Section |, Outline of Current Labor Relations Laws,
Section |1, Legidlative History in Brief;

Section |11, Mgjor Issues; and

Section 1V, Road Map.

l. OUTLINE OF CURRENT LABOR RELATIONSLAWS

Montgomery County’s labor relations laws are codified in four articlesin Chapter 33 of the
Montgomery County Code. These articles are:

e ArticlelV. Employer — Employee Relations;

e ArticleV. PoliceLabor Relations;

e ArticleVIl. County Collective Bargaining; and

e ArticleX. Fireand Rescue Collective Bargaining.

ArticlesV, VII, and X establish the framework for collective bargaining and for devel oping
binding collective bargaining agreements between County Government representatives (the
employer) and the employee organizations elected to represent police officers, firefighters, and
other County Government employees (the employee unions). With some exceptions (e.g., the
language surrounding “effects bargaining”), the collective bargaining laws all establish similar
collective bargaining processes and address similar topics.

Article IV, Employer — Employee Relations, establishes a process for certain employees to have
an ongoing dialogue with County Government representatives about personnel policies and
practices and other matters affecting working conditions (a “meet and confer” process). Unlike
the collective bargaining process, a “meet and confer” dialogue does not result in a binding
contract between the parties.

Table 3-1 (on the following page) lists the sections of each collective bargaining law in
Chapter 33. Brief explanations of the topics covered in the three laws are provided below the
table.

! These articles are in the following sections of Chapter 33: Employer — Employee Relations (8§ 33-62 to 33-74);
Police Labor Relations (88 33-75 to 33-85); County Collective Bargaining (88 33-101 to 33-112); and Fire and
Rescue Collective Bargaining (88 33-147 to 33-157).
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Table 3-1. Comparison of Code Sectionsin
Montgomery County Collective Bargaining L aws

Article V. Police Labor Relations Article VII. County Collective Bargaining AL Flreand_R_eﬂ;ue Collective
Bargaining
Section # Section Title Section # Section Title Section # Section Title

§33-75 Declaration of policy §33-101 | Declaration of policy §33-147 | Declaration of policy

§33-76 | Definitions §33-102 | Definitions §33-148 | Definitions

§33-77 Permanent umpire §33-103 | Labor relations administrator §33-149 | Labor Relations Administrator

§33-78 Employee rights 833-104 | Employeerights §33-150 | Employeerights

833-105 | Unitsfor collective bargaining
Selection, certification and Selection, certification, and Selection, certification, and
83379 | jecartification procedures 833106 | ecertification procedures 833151 | jecertification procedures
§33-80 Collective bargaining 8 33-107 | Collective bargaining §33-152 | Collective bargaining
. . Bargaining, impasse, and i Bargaining, impasse, and

§33-81 Impasse procedure §33-108 legidative procedures §33-153 legidative procedures

§33-82 Prohibited practices §33-109 | Prohibited practices §33-154 | Prohibited practices

§33-83 Expression of views 833-110 | Expression of views §33-155 | Expression of views

§33-84 Strikes or lockouts 833-111 | Strikesand lockouts §33-156 | Strikesand lockouts

§33-85 | Effect of prior enactments §33-112 | Effect of prior enactments §33-157 Effect of prior laws and
regulations

Topic Description

Employees with Collective
Bargaining Rights

Subjects for Collective
Bargaining

Employer Rights

Process for Collective
Bargaining

Impasse Resolution
Procedures

Employee Rights

Prohibited Practices

Elections

Each law defines the group(s) of employees that have the right to representation by an
employee organization, which will bargain collectively with County representatives over,
among other things, employee wages, benefits, and working conditions.

Each law identifies mandatory subjects over which County Government representatives
must bargain with an employee organization that represents County employees.

Each law identifies alist of “employer rights” over which the parties are prohibited

from bargaining.

Each law establishes a process, including atimeline, for the partiesto follow in any year
in which they must negotiate a collective bargaining agreement.

Each law establishes a process to resolve disagreements between the parties over terms
of acollective bargaining agreement (impasses).

Each law defines alist of rights that employees have under the law (e.g., theright to join
an employee organization).

Each law defines alist of practices that employees, an employee organization, or the
employer are prohibited from engaging in (e.g., strikes and lockouts).

Each law establishes a process for employees to elect an employee organization to
collectively bargain for them with management.
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. LEGISLATIVE HISTORY IN BRIEF
A. Summary Facts about Labor Relation Bills, 1976-2007

Between 1976 and 2007, the County Council considered 29 bills concerning labor relations. The
Council approved 23 of the 29 bills, disapproved one bill, and adopted a competing bill in one
instance. Thereisno record of Council action on the remaining four bills. Of the 23 bills that
became law:

e Six bills concerned the “Meet and Confer” law and 17 related to collective bargaining;

e Four bills expanded the groups of employees who could be represented for collective
bargaining purposes,

e Five bills addressed the process for resolving disagreements during the collective
bargaining process (“impasses”);

e Threebillsdirectly resulted from the voters’ approval of a Charter amendment;
e 12 billswere considered and adopted by the Council as emergency/expedited legidlation;
e 15 billswere introduced by the Council at the request of the County Executive;
e 15 bills were approved unanimously by the Council; and
e All bills but one were signed by the County Executive.
Table 3-2 (on the next page) lists the 23 bills enacted by the Council. For each piece of

legidation, the table contains the date of Council approval and a brief statement of the bill’s
subject matter. Table 3-3 (page 11) lists the six bills introduced but not enacted by the Council.
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Table 3-2. Summary of Labor Relations Bills Enacted by the County Council, 1976-2007

i Emergency/
Bill > Date . :
Number Exg?ﬁ!,ted Enacted EUL Bt
11-76 12-14-1976 | Established “Meet and Confer” Law
11-14-1978 , L .

37-78 11-17-1978 Established annual cost-of-living adjustment for County Government employees

23.79 10-2-1979 RemO\’/’ed minimum voting requirement to elect an employee organization under “meet and
confer” law

16-81 v 5-15-1981 | Established maximum salary levels for certain County employees

18-81 v 12-1-1981 | Changed name of Personnel Board to Merit System Protection Board

71-81 4-6-1982 Established Police Labor Relations law — collective bargaining for police officers

382 3-30-1982 | Amended section of law establishing maximum salary levels for certain County employees

24-82 6-8-1982 Changed dates in Police Labor Relations law

13-83 v 4-5-1983 Amended section of law establishing maximum salary levels for certain County employees

46-83 12-6-1983 | Adopted uniform procedures for promulgating Executive Regulations
Established County Collective Bargaining law — collective bargaining for County Government

19-86 6-24-1986 . ) : S
employees (excluding police officers and fire fighters)

48-87 v 11-17-1987 | Established Fire and Rescue collective bargaining unit in County Collective Bargaining law

393 v 3-2-1993 Revises certain deadlines in Police Labor Relations law and County Collective Bargaining law

19-94 v 7-5-1994 Changed name of Personnel Office to Office of Human Resources

21-96 v 7.23-1996 Established .F| re and Rescue Collective Bargaining law — separate collective bargaining process
for career Fire and Rescue employees

26-99 3-7-2000 Established binding arbitration processin County Collective Bargaining law

10-00 6-6-2000 Added police sergeants to bargaining unit in Police Labor Relations law

901 5.7.2002 Addeq temporary, seasonal, and substitute employees to bargaining unitsin County Collective
Bargaining law

13-01 7.17-2001 Added certain FI.I’(? and Rescue lieutenants and captains to bargaining unit in Fire and Rescue
Collective Bargaining law

30-03 v 9-30-2003 | Revised certain procedures and practices in the three collective bargaining laws

y 1a Created process to resolve bargaining impasses over reopener issues and over “effects

19-04 v 7-13-2004 bargaining” in Police Labor Relations lav

11-05 v 6-28-2005 Added unlformeq sergeantsin Department of Correction and Rehabilitation to bargaining unit
in County Collective Bargaining law

2,07 v 2.97-2007 Clarified procedure for filling vacancies in position of Permanent Umpire or Labor Relations

Administrator
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Table 3-3. Summary of Labor Relations Bills
Introduced, but Not Enacted by the County Council

Bill ,
Number Subj ect

23-76 Egtablishing a“meet and confer” process

9-85 Adding police sergeants to bargaining unit in Police Labor Relations law

2-88 Removing pensions as bargaining subject under Police Labor Relations law and County Collective Bargaining law

29-94 Establishing binding arbitration for firefighters only under the County Collective Bargaining law

45-97 Established binding arbitration process in County Collective Bargaining law

2-06 Allowing issue-by-issue fact finding under impasse resolution process in County Collective Bargaining law

B. From “Meet and Confer” to Collective Bargaining

In December 1976, the County Council enacted legislation (Bill 11-76) to establish a“meet and
confer” process that required County Government representatives to meet at least twice a year
with employee organizations elected by groups of employees to represent those groups. The
“Meet and Confer” law, which required employer/employee meetings but maintained
management’s decision-making rights, served as the precursor to the County’s collective
bargaining process.

In 1980 and 1984, Montgomery County voters approved amendments to the County Charter,
which led to the Council’s introduction and subsequent approval of legidation to establish
collective bargaining, first for police officers and then for other County employees. Specifically:

e Inthe November 1980 genera election, County voters approved a ballot question
sponsored by a group of police officers that added a new section to the Charter requiring
the Council to enact a collective bargaining law for police officers with binding
arbitration. In April 1982, the Council adopted the Police Labor Relations law
(Bill 71-81), which established the basic collective bargaining process for police officers.

e In November 1984, voters approved another Charter amendment (sponsored by the
Council), this time authorizing but not requiring the Council to enact collective
bargaining legidlation for other County employees. In 1986, the Council adopted the
County Caollective Bargaining law, which established the basic collective bargaining
process for other County employees. The legidation (Bill 19-86) put into place a process
for collective bargaining that was similar (although not identical) to the one established
for police officers.

In comparison, the law governing collective bargaining for Montgomery County career
firefighters did not originate with a Charter amendment. In November 1987, prompted by
separate legislation enacted in October 1987 that transferred employment of career firefighters
from the independent fire corporations to the County merit system, the Council enacted
emergency legislation to establish a separate collective bargaining unit for firefighters under the
County Collective Bargaining law.
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Seven years later, a group of Montgomery County career firefighters successfully placed a question
on the November 1994 general election ballot to add a new section to the County Charter requiring
collective bargaining with binding arbitration for firefighters. Following approval of this ballot
guestion by voters, the Council enacted legidation (Bill 21-96) to implement that new section of
the Charter.

Over the years, the Council has adopted various amendments to Chapter 33. The following
section reviews some of the recurring issues discussed during the Council’s debates over
collective bargaining legislation. While the Council has approved some significant amendments
to theinitial collective bargaining laws, (e.g., adding groups of employees eligible for collective
bargaining representation; modifying the process for resolving collective bargaining disputes),
what is also notable is how much today’s collective bargaining laws have not changed since they
were originally adopted.

1. M AJOR | SSUES

The legidative history of labor relations in Montgomery County reveals a number of recurring
issues and themes to the County Council’s discourse on labor relations laws since the mid-1970s.
This section reviews four significant issues that the Council discussed when enacting the first
labor relations laws. 1n some cases, the Council revisited these issues and subsequently adopted
amendments to Chapter 33; in other cases, the current law reflects the law as originally enacted.
The four issues — posed as questions debated by the Council over the years— are:

Which employees should be eligible to join an employee organization and collectively bargain?
What topics should be subject to collective bargaining?

How should parties resolve disputes that arise during collective bargaining?

What should be the role of the County Council in the collective bargaining process?

A. Which employees should be eligible to join an employee or ganization
and collectively bargain?

One of the recurring issues debated by the Council has been which groups of employees should be
eligible to join an employee organization and bargain with the County over issues such as wages,
benefits, and working conditions. Over the years, the Council has adopted amendments to the
County’s collective bargaining laws that expanded the groups (and absol ute numbers) of
employees entitled to representation.

Original Laws. As adopted by the Council in 1976, the “Meet and Confer” law (the precursor to
the collective bargaining laws) defined an “employee” entitled to representation by an employee
organization as “any County merit system employee working on a continuous full-time, career or
part-time, career basis” except:

e Confidential aidesto elected officials;
e All non-merit system employees,
e All heads of principal departments, offices, and agencies,
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e Deputy or assistant department heads;

e Employeesthat provide direct staff or administrative support to a department director or
to adeputy or assistant director in a director’s immediate office;

e Employees who report directly to or whose immediate supervisor is the County
Executive, County Council, Councilmembers, or the CAO, and principal aides to those
individuals;

e Employees of the Office of the County Attorney;

e Employees of the Office of Budget and Research;

e Employees of the Office of Employee Relations,

e Employees of the Personnel Board;

e Employees of the Personnel Office; and

e Heads of several specified offices, divisions, and sections in the Department of
Transportation, and positions in other departments and offices with “asimilar degree of
personnel management responsibilities” as determined by the CAO.

In 1986, the Council took the same approach when defining the group of County Government
employees entitled to collective bargaining representation (Bill 19-86). In addition to the
employeesidentified in the “Meet and Confer law,” the County Collective Bargaining law also
excluded employeesin the Office of Intergovernmental Relations and employeesin the
Management Leadership Service.

When the Council enacted the Police Labor Relations law in April 1982 (Bill 71-81), the Council
and the County Executive both supported limiting eligibility for collective bargaining
representation to non-supervisory employees. Accordingly, asinitially adopted in 1982, the
Police Labor Relations law limited collective bargaining to police officers below the rank of
sergeant.

In November 1987, when the Council amended the law to add a separate collective bargaining
unit for firefighters under the County Collective Bargaining law, the law limited participation to
Master Firefighters/Rescuers and Firefighters/Rescuers|, 11, and I11 (Bill 48-87). When the
Council created a separate collective bargaining law for firefightersin July 1996, the Council
limited participation to the same classifications, but only to employees below the rank of
lieutenant (Bill 21-96).

Amendmentsthat Added Employee Groups. In 1985, the Council introduced, but never acted
on abill that would have added police sergeants to the collective bargaining unit in the Police
Labor Relations law (Bill 9-85).

Between 2000 and 2005, the Council introduced and passed four bills that gave collective
bargaining rights to more than 2,700 additional employees. Three of these bills also extended
collective bargaining rights to supervisors, and included supervisors in collective bargaining
units with employees that they supervised. Listed chronologically as passed by the Council,
these bills added:
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e Police sergeants to the bargaining unit in the Police Labor Relations law
(Bill 10-00, adopted June 2000);

e Fireand Rescue lieutenants and captains to the collective bargaining unit in the Fire and
Rescue Collective Bargaining law (Bill 13-01, adopted July 2001);

e Temporary, seasonal, and substitute employees, and certain employees in grades 27 and
above to the bargaining units in the County Collective Bargaining law (Bill 9-01, adopted
May 2002); and

e Uniformed sergeants in the Department of Correction and Rehabilitation to a bargaining unit in
the County Collective Bargaining law (Bill 11-05, adopted June 2005).

B. What topics should be subject to collective bar gaining?

Beginning with the Police Labor Relations law in 1982, the Council engaged in extensive debate
over which topics the County Government should be required to bargain with an employee
organization. In each of the three collective bargaining laws, the Council legislated alist of

bargai nable subjects and a corresponding list of “employer rights” that could not be bargained over.

The Council has not changed the mandatory bargaining topics or the employer rightsitemized in
any of the collective bargaining laws since they were enacted. In 1988, the Council introduced,
but did not enact, legidation (Bill 2-88) that would have removed pensions and retirement
benefits from the list of mandatory bargaining subjects from the Police Labor Relations law and
the County Collective Bargaining law.

The three tables beginning on page 15 list the collective bargaining topics and employer rights
listed in the County’s collective bargaining laws. The language across the three unitsis similar, but
not identical. The topics and rights in the Police Labor Relations law (Table 3-4) are the same as
when the law was adopted in 1982; the topics and rights in the County Collective Bargaining law
(Table 3-5) are the same as when the law was adopted in 1986; and the topics and rightsin the Fire
and Rescue Collective Bargaining law (Table 3-6) are the same as when the law was adopted in
1996.

In Bill 71-81, the legidlation that established collective bargaining for police officers (the Police
Labor Relations law), the Council identified seven topics over which the County had to bargain
with an employee organization and ten “employer rights” that were not subject to bargaining. The
adopted version of Bill 71-81 included an “effects bargaining” clause, which required the County
to bargain with an employee organization representing police officers over “[t]he effect on
employees of the employer’s exercise of [employer] rights.”

When the Council reviewed Bill 19-86, which created the County Collective Bargaining law, the
Montgomery County Government Employees Association (MCGEO) urged the Council to include
the same “effects bargaining” clause from the Police Labor Relations law in Bill 19-86. County
Executive Charles Gilchrist recommended against including this language. In the final version of
the bill adopted by the Council, the Council included language that required the County to bargain
with an employee organization over the “[almelioration of the effect on employees when the
exercise of employer rights ... causes aloss of existing jobsin the unit.”
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When the Council reviewed Bill 21-96, which created a separate collective bargaining law for
firefighters (the Fire and Rescue Collective Bargaining law), the Council included parallel
language from the County Collective Bargaining law requiring the County to bargain with an
employee organization over the “[a]melioration of the effect on employees when the exercise of
employer rights ... causes aloss of existing jobsin the unit.”

Table 3-4. Collective Bargaining Topics and
Employer Rightsin the Police Labor Relations Law

Topics Subject to Collective Bargaining

Employer Rights

Salary and wages, provided, however, that salaries
and wages shall be uniform for all employeesin the
same classification

Pension and retirement benefits for active employees
only

Employee benefits (e.g., insurance, leave, holidays,
vacation)

Hours and working conditions, including the
availability and use of personal patrol vehicles

Provisions for the orderly processing and settlement
of grievances concerning the interpretation and
implementation of the collective bargaining
agreement, which may include binding third party
arbitration and provisions for exclusivity of forum

Matters affecting the health and safety of employees

The effect on employees of the employer’s exercise of
[employer] rights enumerated [in the next column

To determine the overall budget and mission of the
employer and any agency of County Government

To maintain and improve the efficiency and
effectiveness of operations

To determine services to be rendered and operations
to be performed

To determine the overall organizational structure,
methods, processes, means, job classifications or
personnel by which operations are to be conducted,
and the location of facilities

To direct or supervise employees
To transfer, assign, and schedule employees

To relieve employees from duties because of lack of
work or funds, or under conditions when the
employer determines continued work would be
inefficient or nonproductive

To make and enforce rules and regulations not
inconsistent with this law or a collective bargaining
agreement

To take actions to carry out the mission of
government in situations of emergency

To hire, select and establish the standards governing
promotion of employees and to classify positions
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Table 3-5. Collective Bargaining Topics and
Employer Rightsin the County Collective Bargaining Law

Topics Subject to Collective Bargaining

Salary and wages, including the increase and/or decreasein
the salary and wages budget, and the percentage of any
increase in the salary and wages budget that will be devoted
to merit increments and cash awards, provided that salaries
and wages shall be uniform for all employeesin the same
classification;

Pension and other retirement benefits shall be negotiable, for
active employees only, one year after the effective date of
thisarticle;

Employee benefits such as insurance, leave, holidays, and
vacations;

Hours and working conditions;

Provisions for the orderly processing and settlement of
grievances concerning the interpretation and implementation
of a collective bargaining agreement, which may include:

0 Binding third party arbitration, provided that the
arbitrator shall have no authority to amend, add to, or
subtract from the provisions of the collective bargaining
agreement; and

o Provisionsfor exclusivity of forum;

Matters affecting the health and safety of employees; and

Amelioration of the effect on employees when the exercise
of employer rights ... causes aloss of existing jobsin the
unit.

Employer Rights

To determine the overall budget and mission of the
employer and any agency of County government;

To maintain and improve the efficiency and effectiveness of
operations,

To determine the services to be rendered and the operations
to be performed;

To determine the overall organizationa structure, methods,
processes, means, job classifications, and personnel by which
operations are to be conducted and the location of facilities;

To direct and supervise employess,

To hire, select, and establish the standards governing
promotion of employees, and classify positions;

To relieve employees from duties because of lack of work or
funds, or under conditions when the employer determines
continued work would be inefficient or nonproductive;

To take actions to carry out the mission of government in
situations of emergency;

To transfer, assign, and schedule employees,

To determine the size, grades, and composition of the work
force;

To set the standards of productivity and technology;

To establish employee performance standards and evaluate
employees, except that evaluation procedures shall be a
subject for bargaining;

To make and implement systems for awarding outstanding
service increments, extraordinary performance awards, and
other merit awards,

To introduce new or improved technology, research,
development, and services;

To control and regulate the use of machinery, equipment,
and other property and facilities of the employer, subject to
subsections (a)(6) of this section [regarding matters
affecting the health and safety of employees];

To maintain internal security standards;

To create, alter, combine, contract out, or abolish any job
classification, department, operation, unit or other division
or service, provided that no contracting of work which will
displace employees may be undertaken by the employer
unless 90 days prior to signing the contract, or such other
date of notice as agreed by the parties, written notice has
been given to the certified representative;

To suspend, discharge, or otherwise discipline employees
for cause, except that, subject to Charter section 404, any
such action may be subject to the grievance procedure set
forth in the collective bargaining agreement;

To issue and enforce rules, policies, and regulations
necessary to carry out these and all other managerial
functions which are not inconsistent with this law, Federal
or State law, or the terms of the collective bargaining
agreement.
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Table 3-6. Collective Bargaining Topics and
Employer Rightsin the Fire and Rescue Collective Bargaining L aw

Topics Subject to Collective Bargaining

Salary and wages, including the percentage of the increasein
the salary and wages budget that is devoted to merit
increments and cash awards, but salaries and wages must be
uniform for al employees in the same classification;

Pension and other retirement benefits for active employees
only;

Employee benefits such as, but not limited to, insurance,
leave, holidays, and vacations;

Hours and working conditions;

Procedures for the orderly processing and settlement of
grievances concerning the interpretation and implementation
of any collective bargaining agreement, which may include:

0 Binding third party arbitration, but the arbitrator has no
authority to amend, add to, or subtract from any provisior
the collective bargaining agreement; and

o Provisionsfor exclusivity of forum;
Matters affecting the health and safety of employees; and

Amelioration of the effect on employees when the exercise of
employer rights ... causes aloss of existing jobsin the unit.

Employer Rights

Determine the overall budget and mission of the employer
and any agency of County government;

Maintain and improve the efficiency and effectiveness of
operations,

Determine the services to be rendered and the operations to
be performed;

Determine the overall organizational structure, methods,
processes, means, job classifications, and personnel by which
operations are conducted, and the location of facilities;

Direct and supervise employees,

Hire, select, and establish the standards governing promotion
of employees, and classify positions;

Relieve employees from duties because of lack of work or
funds, or when the employer determines continued work
would be inefficient or nonproductive;

Take actionsto carry out the mission of government in
emergency situations;

Transfer, assign, and schedule employees,

Determine the size, grades, and composition of the work
force;

Set the standards of productivity and technology;

Establish employee performance standards and evaluate
employees, but evaluation procedures are subject to
bargaining;

Make and implement systems for awarding outstanding
service increments, extraordinary performance awards, and
other merit awards;

Introduce new or improved technology, research,
devel opment, and services,

Control and regulate the use of machinery, equipment, and
other property and facilities of the employer, subject to
subsections (a)(6) of this section [regarding matters affecting
the health and safety of employees];

Maintain internal security standards;

Create, alter, combine, contract out, or abolish any job
classification, department, operation, unit or other division or
service, but the employer must not contract work which will
displace employees unlessit gives written notice to the
certified representative 90 days before signing the contract or
other notice agreed by the parties;

Suspend, discharge, or otherwise discipline employees for
cause, except that, subject to Charter section 404, any such
action may be subject to the grievance procedure included in
acollective bargaining agreement; and

Issue and enforce rules, policies, and regulations necessary
to carry out these and al other managerial functions which
are not inconsistent with this Article, Federal or State law,
or the terms of a collective bargaining agreement.
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C. How should partiesresolve disputesthat arise during collective bargaining?

Another collective bargaining issue debated by the Council multiple times over the years has
been the process for resolving disputes or “impasses” that arise when the County and an
employee organization are bargaining and cannot reach an agreement on a subject. Today, the
three collective bargaining laws all require the same binding arbitration process as the
mechanism for resolving impasses.

Binding arbitration is a process where parties agree to submit their disagreements to a neutral
third party who has the power to choose a solution and impose the decision on the parties. Under
the County’s current binding arbitration process (contained in all three collective bargaining
laws), when the County and an employee organization reach an impasse, each is required to
submit a complete offer to the arbitrator addressing all items not agreed upon. The arbitrator
must select one complete package or the other as the final package and cannot alter any termsin
the selected package. When combined with items the parties did agree upon, this becomes the
final collective bargaining agreement between the County and an employee organization.

As adopted by the voters, the County Charter provisions that address collective bargaining for
police officers and firefighters both require “binding arbitration” to be included in the law. The
impasse procedure adopted in the original Police Labor Relations law (enacted by the Council in
1982) was a combination of mediation and binding arbitration. 1n 1996, the Council adopted the
same combination of mediation and binding arbitration in the Fire and Rescue Collective
Bargaining law.

In comparison to the Charter provisions for the public safety employees, the section of the
Charter authorizing collective bargaining for other County Government employees did not
require the Council to include binding arbitration. Consequently, when the Council enacted the
County Collective Bargaining law in 1986, the Council chose to include mediation and fact-
finding as the impasse resolution process. The fact-finding process required a neutral third party
to review disputes between the County and an employee organization, but only gave the neutral
party the authority to recommend solutions, which were not binding on the County or the
employee organization.

In the 1990s, the Council reviewed, but did not enact, two separate bills addressing binding
arbitration. In 1994, when firefighters were till in a bargaining unit under the County Collective
Bargaining law (and its fact-finding process), Bill 29-94 sought to establish a binding arbitration
process for firefightersonly. Three years later, the Council reviewed but did not enact

Bill 45-97, which would have established binding arbitration for all employees covered under the
County Collective Bargaining law.

Firefighters received the right to binding arbitration when the Council enacted the Fire and
Rescue Collective Bargaining law in 1996, which created a separate collective bargaining
process exclusively for firefighters. Establishing binding arbitration as the impasse resolution
process for other County Government employees under the County Collective Bargaining law
occurred four years later, when the Council adopted Bill 26-99 in March 2000.
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D. What should be therole of the County Council in the collective bar gaining process?

The three collective bargaining laws al require the Council to approve certain portions of a
collective bargaining agreement and require the parties to renegotiate portions of an agreement
that the Council does not approve. While the Council has amended some aspects of this process
since first enacting the collective bargaining laws, the legidative changes enacted over the years
have not altered the basic articulation of the Council’s role.”

The Council’s role in the collective bargaining process, as outlined in the three collective
bargaining laws, has several steps. By law:

e The County Executive must describe in the Executive’s proposed annual operating
budget any collective bargaining agreement or amendment to an agreement that will take
effect in the next fiscal year and estimate the cost to implement the agreement;

e During the Council’s annual budget process, the County Executive must submit to the
Council any terms or conditionsin a collective bargaining agreement that require
appropriation of funds; enactment, repeal, or modification of County law; or that have a
present or future fiscal impact (the Police Labor Relations law does not require
identification of items that have a present or future fiscal impact);

e The Council must decide whether it intends to fund or implement those terms or
conditions in a collective bargaining agreement requiring Council approval and indicate
itsintention (or lack of) in aresolution that states any reason it intends to reject any part
of an agreement; and

e |f the Council intendsto reject any part of a collective bargaining agreement, the Council
must appoint a representative to meet with the employer and an employee organization
and present the Council’s views to inform the parties’ further negotiations.

If the Council intendsto reject any part of a collective bargaining agreement requiring Council
approval, the parties must restart negotiations to develop a collective bargaining agreement
acceptable to the Council and must submit a renegotiated agreement to the Council. The law also
requires al collective bargaining agreements to provide for automatic reduction or elimination of
“conditional wage or benefit adjustments” if the Council does not act to implement the agreement
or if the Council does not appropriate sufficient funds for an agreement.

The bills that amended aspects of this process from its origina form include Emergency

Bill 3-93 (adopted March 1993), which revised certain deadlines in the Police Labor Relations
law and the County Collective Bargaining law, and Expedited Bill 30-03 (adopted Sept. 2003),
which revised certain procedures and practices in the three collective bargaining laws.

2 When the Council enacted the County Collective Bargaining law in 1986, the process for Council review of
collective bargaining agreements differed from the process in the Police Labor Relations law due to the different
impasse resol ution process - fact-finding instead of binding arbitration. In 2000, the Council changed the Council
review process in the County Collective Bargaining law to mirror those in the Police and Fire and Rescue laws when
it changed the impasse resolution process in the County law to binding arbitration.
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V.

RoAD MAP

Thisfinal overview section includes three tables to assist the reader through the more detailed
legidative history contained in Chapters IV through XII:

e Table 3-7 identifies the subject groupings and the specific bills reviewed in the following
chapters;

e Table 3-8 identifies Councilmembers and County Executives from 1970 to the present;

and

e Table 3-9 lists selected people cited in this report and their affiliations.

Table 3-7. Guideto Bills Discussed in Remaining Chapters

: : Chapter
Chapter : Bills Discussed :
Number Sl in Chapter CEgnE
on Page
v Reviews the legidative higtory of the County’sfirst labor Bill 11-76 on
relations bill. Bill 23-76
Vv Rewews bills establishing collective bargaining for police Bill 71-81 1
officers
Vi Reviews hills establishing collective bargaining for other Bill 19-86 75
County Government employees Bill 26-99
, . I . i . Em Bill 48-87
VI Reviews hills establishing collective bargaining for firefighters Em Bill 21-96 114
Bill 10-00
VIl Reviews bills adding groups of employees to collective Bill 13-01 132
bargaining units Bill 9-01
Ex Bill 11-05
Bill 23-97
Em Bill 24-82
Reviews hills that amended the process, procedures, and dates Bil 4(.3'83
IX for collective bargainin , ’ Em Bill 3-93 152
ganing Ex Bill 30-03
Ex Bill 19-04
Ex Bill 2-07
Bill 37-78
X Reviews hills that amended the “meet and confer” law on Em Bill 16-81 161
compensation issues Bill 3-82
Em Bill 13-83
. . . . Em Bill 18-81
XI Reviews bills that made technical changes to the underlying law Em Bill 19-94 166
Bill 9-85
. . . . Bill 2-88
I Revlews billsto amend the collective bargaining laws that were Bill 29-94 168
introduced by the Council, but not passed Bill 45-97
Bill 2-06
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Table 3-8. Names and Terms of County Executives and Councilmembers, 1970 — Present

County Term ]
Executive Dates M ontgomery County Councilmembers
Idamae Garrott Elizabeth Scull
Dickran Hovsepian William Sher
1970-1974 | 5idiney Kramer William Willcox
James Neal Potter (resigned 10/72, replaced by Norman Christeller 10/72)
Gleason Norman Christeller (replaced by William Colman) Jane Ann Moore
Esther Gelman Neal Potter
1974-1978 | b cran Hovsepian Elizabeth Scull
John Menke
Rose Crenca Neal Potter
Scott Fosler Ruth Spector
1978-1982 | Egher Geiman Elizabeth Scull
Charles Michadl Gudis (died in office 5/81, replaced by David Scull 6/81)
Gilchrist Rose Crenca William Hanna
Scott Fosler Neal Potter
1982-1986 | Ecther Geiman David Scull
Michael Gudis
Bruce Adams Isiah Leggett
Sidney Rose Crenca Neal Potter
Kramer 1986-1990 | Michael Gudis Michael Subin
William Hanna
Bruce Adams Betty Ann Krahnke
Neal Derick Berlage Isiah Leggett
Potter 1990-1994 | Nancy Dacek Marilyn Praisner
Gail Ewing Michael Subin
William Hanna
Derick Berlage Isiah Leggett
Nancy Dacek Neal Potter
1994-1998 | Gail Ewing Marilyn Praisner
William Hanna Michael Subin
Betty Ann Krahnke
Philip Andrews Betty Ann Krahnke
Derick Berlage (resigned 4/00; replaced by Howard Denis 5/00)
Douglas 1998-2002 (resigned 6/02; replaced by Donell Peterman 7/02) Isiah Leggett
Duncan Nancy Dacek Marilyn Praisner
Blair Ewing Steven Silverman
Michael Subin
Philip Andrews Thomas Perez
Howard Denis Marilyn Praisner
2002-2006 | Nancy Floreen Steven Silverman
Michael Knapp Michael Subin
George Leventhal
Philip Andrews Michael Knapp
. . Roger Berliner George Leventhal
:_sahett Pzrgggnt Marc Elrich Marilyn Praisner
g Valerie Ervin (died in office 2/08, replaced by Donald Praisner 5/08)
Nancy Floreen Duchy Trachtenberg
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Table 3-9. Partial List of People Referenced in Legidative History

Name Titleand Affiliation

Joseph Adler Director, Office of Human Resources, County Government

Walter Bader President, Fraternal Order of Police, Montgomery County Lodge 35
Carey Butsavage Attorney, MCGEO

Robert Carty Assistant CAQ, Office of the County Executive

Maria Coleman

President, Latin American Council for Advancement

Norman Conway

Montgomery County Career Firefighters Association

Kathy Dolan Employee Organizations Task Force

George Driesen Attorney, Fraternal Order of Police, Lodge 35

David Eberly President, Montgomery County Education Association
Michael Faden Senior Legidative Attorney, County Council (staff)
Daisy Fields Chair of the Personnel Board

John Fiscella Individual (consultant on public sector [abor relations)
Vincent Foo President, MCCSSE Local 500

David Frankel Legislative Counsel, County Council (staff)

William Garrett Director, Personnel Office, County Government

Jim Goeden Bethesda-Chevy Chase Chamber of Commerce
Michael Goldman Assistant General Counsel, National Treasury Employees Union
John Hardy Montgomery County Fire Fighters Association
Clinton Hilliard Director, Personnel Office, County Government

Robert Hillman

Attorney, Outside Counsel hired by the County Executive

William Hussman

Chief Administrative Officer, County Government

Allan Katz Attorney, Fraternal Order of Police, Lodge 35

Fred Keeney President, Fraternal Order of Police, M-NCPPC Lodge 30

Robert Kendal Director, Office of Management and Budget, County Government
Suzanne Levin Assistant County Attorney

Ronald Lloyd Director, Personnel Office , County Government

Richard McKernon County Attorney

James Mills President, MCGEO

Charles Moose Chief of Police

Marta Brito Perez Director, Office of Human Resources, County Government
Landon Pippin President, Montgomery County Career Fire Fighters Association
Gino Renne President, MCGEO

Sean Rogers Chief, Labor/Employee Relations and Training, Personnel Office, County Government

Edward Rovner

Special Assistant, Office of the County Executive

Charles Simpson

President, Fraternal Order of Police, Lodge 35

John Sparks

President, Montgomery County Career Fire Fighters Association, IAFF Local 1664

Arthur Spengler

Council Staff Director, County Council (staff)

Robert (Bob) Stewart

MCGEO
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Table 3-9. Partial List of People Referenced in Legidative History (Cont.)

Name Titleand Affiliation

Andrew Strongin County Government Labor Relations Administrator

Richard Svertesky Fraterna Order of Police, Montgomery County Lodge 35

William Thompson Attorney, MCGEO

James Torgesen L abor/Employee Relations Manager, Office of Human Resources, County Government
Melvin (Mel) Tull MCGEO

Allen Whitney Executive Vice President, International Brotherhood of Police Officers
William Willcox Attorney, Outside Counsel hired by the County Council

Jodlyn Williams Metropolitan Washington Council AFL-CIO

Harold Wirth Montgomery County Taxpayers League

Mr. Wolfman MCGEO
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CHAPTER IV. Establishing a “Meet and Confer” Process

Bill 11-76, enacted by the County Council on December 14, 1976, established a “meet and
confer” process that required County Government representatives to meet at least twice a year
with employee organizations. This bill was the precursor to the County’sfirst collective
bargaining bill, passed by the Council in 1982. Section | of this chapter summarizes the
legislative history of the “meet and confer” legislation; and Section |1 describes the main issues
discussed during the legidlative process.

The table below summarizes the key dates related to the consideration and enactment of Bill 11-76.

Table4-1. Key Datesfor Bill 11-76

Passed by Signed by

Council Executive Took Effect

Introduction PublicHearing Worksessions

August 25, 1976

April 6,1976  July 14, 1976 Oct. 14, 1976

Dec. 14, 1976 Dec. 27, 1976 March 13, 1977

Bill Sponsored by: Council President at the request of County Executive Gleason

Summary of Major Provisionsin Bill 11-76, as Adopted in 1976

The “meet and confer” process established by Bill 11-76, as adopted by the Council and signed
by the Executive, required County Government representatives to meet with employee
organizations to discuss personnel policies, practices, and matters affecting working conditions
of employee units.* Following these discussions, the County Government and the employee
organization(s) could file joint or separate written position papers describing the parties’ position
on topi c2:s discussed; however, decisions made during discussions were not binding on the
parties.

As enacted, Bill 11-76 also:

e Established aset of “employeerights;”

e Established a process for the Chief Administrative Officer to determine “employee units” — or
groups of employees who could seek common representation by an employee organization;*

e Established a process to certify and decertify an employee organization to act as a
representative of an employee unit;”

e Established County Government and employee organization responsibilities;®

e Allowed arepresented employee to have a member of an employee organization present
during discussions or counseling related to an individual grievance; and

e Allowed an employee organization to file a grievance “on the same basis as provided for
individual grievances.”’

! Final Bill 11-76, § 33-69(a).

2 |bid. § 33-69(b), (c).

% Ibid. § 33-64.

*Ibid. § 33-65.

® | bid. §8 33-66; 33-67.

® Ibid. §8 33-72; 33-73.

" 1bid. § 33-70(b).
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The Council unanimously voted (7-0) to approve the final version of Bill 11-76.2 The
Councilmembers at the time were Norman Christeller, Esther Gelman, Dickran Hovsepian, John
Menke, Jane Ann Moore, Neal Potter, and Elizabeth Scull.

l. LEGISLATIVE HISTORY OF BiLL 11-76

Council President Norman Christeller introduced Bill 11-76 in April 1976 at the request of
County Executive James Gleason.® The County Executive initially sent the proposed bill to the
Council in June 1975. The Council deferred action in anticipation of State legislation that would
allow the Council to pass a“stronger” bill than the proposed “meet and confer” legislation.’® In
a September 1974 opinion, County Attorney Richard McKernon had informed Ronald Lloyd,
Director of the County’s Personnel Office (“Personnel Director”) that the County Government
had the legidative authority to enact “meet and confer” legislation, but was “prohibited from
entering into binding collective bargaining agreements” because of the absence of “State-
enabling legislation.”**

In March 1976, County Executive Gleason again asked Council President Christeller to
introduce the proposed bill based on advice to him that State legidlation to allow a “stronger” bill
would not be passed that year. The County Personnel Board, the precursor to the Merit System
Protection Board, reviewed and endorsed the bill in May 1976, stating that it was “essentia to
the maintenance of good employer/employee relations.”*?

Two months later, in June 1976, Council President Christeller introduced Bill 23-76, a different
version of a“meet and confer” bill. Bill 23-76 was drafted by and introduced at the request of the
Montgomery County Government Employees Organization (MCGEO)."

Below are some examples of specific comments offered on the legislation by the different labor
organizations representing County employees at that time. The general view expressed was to
favor Bill 23-76 over Bill 11-76:

e MCGEO characterized Bill 23-76 as “the single most important piece of legislation that
jointly affects labor and management in the County’s history. It offers official
recognition by management of labor, but more importantly, it opens up avital channel of
communication between these two parties.”**

8 12-14-76 County Council Minutes at p. 1457.

® See 4-6-76 County Council Minutes at p. 1202.

10 See 3-3-76 Memorandum from County Executive Gleason to Council President Christeller.

1 9.13-76 County Attorney Opinion 74.140 at p. 2.

12 See 5-17-76 Memorandum from Daisy Fields, Chair, County Personnel Board, to Council President Christeller.

13 See 6-15-76 County Council Minutes at p. 1261. See aso 6-15-76 Memorandum from Council President
Christeller to County Council, discussing the Council’s consideration of Bills 11-76 and 23-76 [hereinafter “6-15-76
Christeller Memo™].

147-14-76 Public Hearing Transcript at p. 24.
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e The Montgomery County Fire Fighters Association found Bill 11-76 “totally
unacceptable to” the Association and “strongly support[ed] Bill 23-76."*

e TheInternational Brotherhood of Police Officers articulated “some very basic problems”
with Bill 11-76, including alack of “any procedure by which any differences that might
arise ... may be resolved in an impartial and fair fashion.”*°

e TheFraternal Order of Police, Lodge 35 viewed Bill 23-76 as a“step in the right
direction, but lack[ing] essential elements, such as a collective bargaining with binding
arbitration clause.”"’

Before enacting Bill 11-76, the Council held ajoint public hearing and two joint worksessions on
both bills. In crafting afinal bill, the Council used the Executive’s original bill (11-76) asits
starting point, modified several portions, and incorporated some concepts and language from
MCGEQ’s bill into the fina version of Bill 11-76.

I. MAJOR LEGISLATIVE | SSUES

The processes and procedures established by Bill 11-76, as adopted in December 1976, formed
the foundation for the police, fire, and County Government collective bargaining laws in place

today. The Council’s deliberations on Bills 11-76 and 23-76 included discussion and debate on
numerous issues raised in the two bills, including:

Employees eligible for representation by an employee organization;
Determination of “Employee Units;”

Elections and certification of employee organizations;

“Meet and Confer” requirements;

Payroll deductions,

Disputes, and

Option to join an employee organization.

This section summarizes these issues discussed by the Council during the legidlative process that
resulted in the enactment of Bill 11-76.

A. Employees Eligible for Representation by an Employee Or ganization

Under Bill 11-76, as adopted by the Council, “employees” had the right to “form, join or assist
and be represented by an employee organization.”*® Consequently, the definition of an
“employee” under Bill 11-76 determined which individuals working for the County Government
had the right to be represented by an employee organization.

15 See 5-17-76 Letter from Montgomery County Fire Fighters Association First Vice President Thomas Finnin to the
County Council at p. 1; 7-14-76 Public Hearing Transcript at p. 35.

16 7.14-76 Public Hearing Transcript at p. 17.

Y 1bid. at p. 50.

'8 Final Bill 11-76, § 33-64(a).
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Many local government jurisdictions follow the model of the Federal National Labor Relations
Act and exclude supervisors and confidential employees from representation.® One of the major
topics discussed during the worksessions on Bills 11-76 and 23-76 was how to draw the line
between who could and could not join an employee organization.

The first draft of Bill 11-76 defined an “employee” as a “County merit system employee” working
on a“continuous full-time, year-round basis.” The definition excluded supervisory, confidential,
and management-level employees — all defined in the first draft of the bill.?°

Bill 23-76 defined an employee as anyone “working full or part-time whose classification and/or
job description is determined in whole or in part by the chief administrative officer under the
general classification plan of the personnel board....” The definition excluded elected officials
and management-level employees.?* Comparing the first drafts of the two bills, Council
President Christeller commented that “Bill 11-76 seems to me to provide too broad a definition
of “management-level employees’ and ‘supervisors’ while Bill 23-76 provides too narrow a
definition.”?

July 14, 1976 Public Hearing. The Council held a public hearing on the two bills on July 14,
1976. The question of which employees could join an employee organization was addressed by
most speakers at the public hearing.

Council President Christeller characterized the issue of whether to include supervisorsin an
employee unit with non-supervisory employees as follows: who does an employee organization
represent in agrievance if the grievance involves arank and file employee and a middle-level
supervisor if both are members of an employee organization? MCGEO President James Mills
indicated there was no “simple solution” to the question and emphasized “avoiding grievances
rather than always treating grievances.”*

Assistant CAO Robert Carty, speaking on behalf of the County Executive, highlighted that
MCGEOQO’s bill “would appear to permit the mgjority of County supervisorsto join units with
rank and file.”® MCGEO President Mills reasoned that MCGEO, as organized at the time,
represented both supervisors and staff and that:

Supervisors and staff alike consider themselves an integral part of labor rather than
management and voluntarily aligned themselves accordingly.... Any effort to exclude
other than top management personnel from being members of this organization contrary
to their voluntary choice, would not be in accordance with sound democratic principles.”®

19 «|_abor-Management Relations and Collective Bargaining,” Human Resources Management in Local
Government: An Essential Guide, International City/County Management Association at 96 (2004) [hereinafter
Human Resour ces Management].

2 Bill 11-76 Draft #1, § 33-63(d).

2 Bjl| 23-76, § 36A-2(c).

*26-15-76 Christeller Memo.

% 7.14-76 Public Hearing Transcript at p. 32.

2 1id.

2 pid. at p. 8.

% |bid. at p. 26.
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MCGEQ Vice President Melvin Tull similarly urged the Council to include supervisory,
management, and confidential personnel in employee organizations in addition to rank and file
employees.?’

Following the public hearing, the County Personnel Board recommended using MCGEQO’s
broader definition of employee,?® while Personnel Director Lloyd suggested expanding the
definition in the first draft of the County Executive’s bill to include both full-time and part-time
employees.?®

August 25, 1976 Council Worksession. At its August 1976 worksession, the Council discussed
which employees should be allowed to join an employee organization.* The discussion also
focused on the mechanism in the law for the Executive Branch to identify positions that would
be excluded from joining employee organizations.

Councilmembers and others worksession participants identified numerous issues and discussed
aternatives for identifying employees who could join employee organizations:

¢ Inresponse to the suggestion that management-level employees should be allowed to join
employee organizations because the “meet and confer” process produced no binding
agreements, Council President Christeller countered that if the Council subsequently enacted
collective bargaining legislation, the Council might have to then exclude employees under a
collective bargaining law from joining an employee organization who were previously
allowed to join under the “Meet and Confer” law.*

e Councilmember Hovsepian supported excluding management-level employees such as
“division or section heads that report directly to department heads.....”*

e Personnel Director LIoyd recommended excluding division or section heads from joining
an employee organization, but noted the absence of a standard classification of divisions
or sections anong County departments.®

e MCGEO representative Mr. Wolfman indicated MCGEQ’s desire “to extend the benefits
of an employees [sic] organization to the maximum number of County employees” to
“give them political power.”%*

e MCGEO Vice President Melvin Tull encouraged Councilmembers to “keep in mind” that
confidential employees are trustworthy and allowing them to join an employee organization
“would not cause them to give up confidential information.”*

T |bid. at p. 46-49.

%8 8.24-76 Memorandum from Pearl Schloo, L egislative Research Coordinator to County Council at p. 7 [hereinafter
“8-24-76 Schloo Memo™].

% 8.24-76 Memorandum from Ronald Lloyd, Personnel Director, to Council President Christeller at p. 1 [hereinafter
“8-24-76 Lloyd Memo”].

%08-25-76 County Council Minutes at p. 2.

* |bid. at p. 2.

#|bid. at p. 4.

# pid. at p. 3.

* |bid. at p. 5.

% |bid. at p. 3.
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MCGEO President James Mills predicted that MCGEO would lose approximately one-
third of its membership if the Council excluded assistant section heads from
representation (and would necessitate his resignation from MCGEO).*

Approaches to distinguish employees who could and could not join an employee organization
included the following:

Personnel Director Lloyd supported broad language defining “employee” and supported
including guidelines in the law to determine participation in an employee organization on a
case-by-case basis after discussions between management and an employee organization.
Mr. Lloyd did not support including language in the law to exclude specific positions.*’

Council President Christeller “suggested that the bills define ‘employee’ as persons who
may be permitted to join the organization, and add ‘except the following’ with alisting of
positions and types of positions that would be excluded from joining.”*®

Following Council President Christeller’s suggestion, Councilmembers offered suggestions for
different groups of employees to exclude from joining employee organizations, including:

Confidential aidesto elected officials;

Non-merit system employees;

Heads of departments, principal offices, and agencies,

Deputy or assistant heads of departments, principal offices, and agencies,

Principal Administrative Aides to department heads and to assistant or deputy directors;

Employees who report directly to or whose immediate supervisor is the County
Executive, County Council, Councilmembers, or the CAO; and principal aidesto these
individuals;

“Heads of the constituent offices and divisions in the Department of Transportation
existing at the time of enactment of [the] bill and positions carrying asimilar degree of
personnel management responsibility in other departments and offices, as determined by
the Chief Administrative Officer;”

Employeesin the Office of the County Attorney;
Employeesin the Office of Budget and Research;
Employeesin the Office of Employee Relations;
Employeesin the Office of the Personnel Board; and

Employeesin the Department of Personnel.*

% |hid. at p. 3.

¥ bid.

* pid. at p. 3.
*|bid. at p. 3-4, 7-8.
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Octaober 14, 1976 Council Worksession. At the October worksession on Bills 11-76 and 23-76,
Councilmembers continued to discuss which employees should be represented by an employee
organization.

Councilmember Menke expressed concern about establishing an adversaria relationship between
those included and those excluded from employee organizations. He believed that excluding
supervisors from an organization under a “meet and confer” system would establish an
adversarial relationship that would continue if the “Meet and Confer” law evolved into collective
bargaining. He also believed that excluding supervisors from a “meet and confer” system would
build momentum toward a collective bargaining system, which he did not support.*°
Councilmember Menke “believe[ed] that many real benefits can be achieved through aless
adversary-style process.”* Several Councilmembers suggested that supervisors might be
allowed to organize separately, especially if a collective bargaining system were established in
the future.*?

Personnel Director Lloyd suggested that if the “meet and confer” system developed into a
collective bargaining system, it would be difficult to exclude employees who were permitted to
join an employee organization under the “meet and confer” system.”®* MCGEO President James
Mills indicated that many MCGEO members did not want a collective bargaining process and
hoped that the “meet and confer” process worked well.*

December 14, 1976 Council Discussion and Adoption of Bill 11-76. On December 14, 1976,
the Council continued to discuss which employees should be eligible to join an employee
organization.*® The Council had before it the second draft of Bill 11-76 (drafted following the
earlier Council worksessions), which defined an “employee” as “any County merit system
employee working on a continuous full-time, career or part-time, career basis;” the draft bill also
excluded the following 12 groups of employees from joining an employee organization:

e Confidential aid[€e]sto elected officias;

e All non-merit system employees;

e All heads of principal departments, offices, and agencies,
e Deputy or assistant department heads,

e Employeesthat provide direct staff or administrative support to a department director or
to adeputy or assistant director in a director’simmediate office;

e Employees who report directly to or whose immediate supervisor is the County
Executive, County Council, Councilmembers, or the CAO, and principal aidesto those
individuals;

e Employees of the Office of the County Attorney;

e Employees of the Office of Budget and Research;

“O|bid. at p. 4.
“L|bid. at p. 3.
“|bid. at p. 4.
% |pid. at p. 3.
“|bid. at p. 5.
“ See 12-14-76 County Council Minutes.

OLO Report 2009-5, Chapter 1V 30 December 2, 2008



Collective Bargaining Laws in Montgomery County: A Legislative History

e Employees of the Office of Employee Relations,
e Employees of the Personnel Board;
e Employees of the Personnel Office; and

e Heads of several specified offices, divisions, and sections in the Department of
Transportation, and positionsin other departments and offices with “a similar degree of
personnel management responsibilities” as determined by the CAO.*

After defeating a number of amendments proposed to the above list of exclusions (described
below), the Council adopted Bill 11-76 with the definition presented in the second draft of the
legidlation.

At the worksession, the Council also had before it a December 13, 1976 memo from MCGEO
President Mills that expressed great concern about the membership restrictions in the second
draft of Bill 11-76: “The limits this bill imposes on membership eligibility are totally
unacceptable.”®’ In that memo, Mr. Mills predicted that if the Council passed Bill 11-76 with the
language in the second draft:

Polarization of staff and supervisors would occur immediately and radical elements would
be provided with the necessary “ammunition” to strengthen their causes and direct their
actions toward the public arena rather than the conference table.®

Councilmembers Potter and Moore suggested that the group of employees proposed for exclusion
from employee organizations was too broad. Councilmember Potter made two motions. The first
motion was to allow employees in the Office of the County Attorney to join an employee
organization.”® The second motion was to allow staff with administrative responsibilities in the
Office of Budget and Research to join an employee organization.*™

Councilmember Christeller (who was no longer Council President in December 1976) disagreed,
noting that staff in the Office of the County Attorney advise the Personnel Board and would deal
with matters concerning an employee organization. Councilmember Christeller suggested it
would be difficult to exclude some staff in the Office of the County Attorney from an employee
organization, allow the remaining staff to join, but require the excluded staff to keep confidential
all information related to employee organizations.™

Assistant County Attorney Suzanne Levin explained that all Assistant County Attorneys have
grievance cases before the Personnel Board. Council President Menke highlighted a potential
conflict of interest for these staff to be in an employee organization but represent the County in
grievances where the employee organization may be involved on behalf of an employee.>

“6 12-10-76 Memorandum from Pearl Schloo, L egislative Research Coordinator, to County Council at p. 5
[hereinafter “12-10-76 Schloo Memo™].

4 See 12-13-76 Memorandum from MCGEO President James Mills to Council President Menke at p. 1 [hereinafter
“12-13-76 Mills Memo™].

“8 | bid.

49 12-14-76 County Council Minutes at p. 1453.

0 |bid. at p. 1454.

L |bid. at p. 1453.

*2 | bid.
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With respect to staff in the Office of Budget and Research, Councilmember Christeller commented
that allowing staff who make recommendations on employee benefits, cost-of-living increases, and
the compensation schedul e to join an employee organization could raise questions about the
objectivity of those staff.>* Both of Councilmember Potter’s motions failed, with Councilmembers
Potter and Moore voting for the motions and Councilmembers Hovsepian, Christeller, Menke, Scull,
and Gelman voting against the motions.>

Asindicated above, after defeating several proposed amendments, the final bill adopted by the
Council included the definition of “employee” described above, as presented in the second draft
of Bill 11-76.%°

B. Deter mination of “Employee Units”

As defined in the law, “employee units” are the “groupings of employees for purposes of
representation in County/employee relations.”® This section summarizes four issues that arose
during discussions of Bills 11-76 and 23-76 with respect to employee units.

Decision-Making Authority. Thefinal version of Bill 11-76 gave the Chief Administrative Officer
(CAO) authority to determine employee units provided that “the decision of the CAO shall be final
after opportunity is provided for those disputing the determination to be heard by the CAO.”" This
differed slightly from the first drafts of Bills 11-76 and 23-76.

The first draft of Bill 11-76 gave the CAO final authority to determine employee units with no
provision for individuals “to be heard.”*® Bill 23-76 gave the CAQ initial authority to determine
employee units, but authorized review of the decision by the Personnel Board in disputed cases.™

At the July 1976 public hearing on the bills, Assistant CAO Robert Carty, speaking for the
County Executive, characterized this decision-making authority as “critical to management,”
rejecting the suggestion that a decision on employee units could be appealed to the Personnel
Board.*® He also indicated that the County Charter specifically sets out the Personnel Board’s
authority, which did not extend to “employer-employee relations.”®

Personnel Director Lloyd and Daisy Fields, Chair of the Personnel Board, both suggested
changesto this part of the law. Mr. LIoyd recommended that the Personnel Director make the
initial determination of employee units with disputes reviewed by the Personnel Board, whose
determination would be final . The Personnel Board supported the language proposed in

Bill 23-76, which would have given the Personnel Board authority to review the CAO’s
determination in disputed cases.®

%3 |bid. at p. 1454.

> |bid. at p. 1454.

% See Final Bill 11-76, § 33-63(c).
*|bid., § 33-63(€).

* Final Bill 11-76, § 33-65(€).

% Bill 11-76 Draft #1, § 33-65(a), ().
9 Bill 23-76, § 36A-4(a), (d).

% Bjl| 11-76 Public Hearing Transcript at p. 10.
® 1pid.

62 8.24-76 Lloyd Memo at p. 1-2.

63 8-24-76 Schloo Memo at p. 8.
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In the October 1976 worksession, the Council disagreed with Mr. Lloyd’s suggestion to allow
the Personnel Director to determine employee units.** Several Councilmembers also disagreed
with allowing the Personnel Board to review the CAQO’s determination of employee units.
Council President Christeller suggested including language in the law to ensure that people can
present their views on unit determination directly to the CAO.*> The Council, without objection,
added Council President Christeller’s proposed language to the final version of the bill.®

Factorsto Consider When Deter mining Employee Units. Bill 11-76, as proposed by the
County Executive, identified several factors for the CAO to consider when determining
employee units:

e Employees sharing common skills; e Organizational structures; and
e Working conditions; e Integrated work processes.®’
e Physical locations;

Bill 23-76 included the same factors listed above and added the following:

e Community of interest; e Thedesires of the employees;

e The history of collective bargaining; e The effects of over-fragmentation; and

e The effectiveness and efficiency of labor e The effects on the efficiency of the
management relations affected by the unit; government.®®

The final bill included the language as recommended by the County Executive in the initial draft
of Bill 11-76.%

Number of Employee Units. The original drafts of Bills 11-76 and 23-76 did not establish alimit
on the number of employee units that could be established. At the July 1976 public hearing on the
bills, Assistant CAO Robert Carty indicated the County Executive’s desire to avoid a proliferation of
employee units, and highlighted that a neighboring county had 25 units.”® Mr. Carty suggested
limiting the number of employee units to no more than six.”

Personnel Director LIoyd recommended allowing for all employeesto be represented in one unit,
but limiting the total number of unitsto five or fewer.” Following the public hearing on the
bills, the County Executive recommended limiting the number of units to six or fewer.”

At the October 1976 Council worksession on the bills, Councilmembers asked Personnel
Director Lloyd the basis for limiting the number of employee units. Mr. Lloyd discussed his
intent to anticipate how groups of employee would logically break down into units and then

64 10-14-76 County Council Minutes at p. 7.
% |bid. at p. 8.

% |bid. at p. 8.

7 Bill 11-76 Draft #1, § 33-65(b).

% Bill 23-76, § 36A-4(b).

% Final Bill 11-76, § 33-65(b).

0 Bjll 11-76 Public Hearing Transcript at p. 9.
™ bid.

28-24-76 Lloyd Memo at p. 2.

73 8-24-76 Schloo Memo at p. 2.
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include an extra one for unforeseen circumstances.” The Council agreed to add a statement of
legislative intent discouraging proliferation of units, but indicating the Council willingness to
expand any number included in the law based on avalid reason.” The Council agreed at the
worksession to the final language in Bill 11-76 that limited the number of employee units to
seven or fewer.”

Limiting Participation of Uniformed Employeesin Employee Units. Based on adesire to
include rank and file employees in employee organizations and exclude supervisors, the first draft
of Bill 11-76 limited participation of uniformed employees to those “in the ranks of sergeant or
equivalent rank and below.””” Bill 23-76 had no similar provision.

Representatives of uniformed employees expressed different opinions at the July 1976 public
hearing about limiting the participation of certain uniformed employees:

e Allen Whitney, Executive Vice President of the International Brotherhood of Police
Officers (IBPO), recommended limiting the participation of uniformed employees to
those in the rank of corporal or below (arank below sergeant).”®

e John Hardy, representing the Montgomery County Fire Fighters Association, indicated
that his organization represented sergeants, lieutenants, captains, and an assistant chief,
and that limiting representation to certain ranks would disenfranchise firefighters.”

e Fraternal Order of Police President Charles Simpson supported excluding employees
above the rank of sergeant.®’

Council President Christeller observed that firefighters would not be covered under the bill
because they were not County employees.®* Following the public hearing, Personnel Director
Lloyd and the Personnel Board voiced their agreement with the IBPO and recommended limiting
uniformed employees to those in the rank of corporal or below.®

At the Council’s October 1976 worksession, IBPO Executive Vice President Allen Whitney
reasoned that membership should be limited to police officers with the ranks of corporal, private
first class, and private because “[it] is not workable, nor effective, to include supervisorsin the
same unit with employees; it resultsin alot of conflicts.... Thisresults in situations where
employees file grievances against the people who are active members of the organization.”®

10-14-76 County Council Minutes at p. 8.

" bid. at p. 8.

™ |hid. at p. 8; Final Bill 11-76, § 33-65(C).

" Bill 11-76 Draft #1, § 33-65(e).

78 7-14-76 Public Hearing Transcript at p. 18.

" bid. at p. 36.

8 |bid. at p. 50.

8 10-14-76 County Council Minutes at p. 5.

828-24-76 Schloo Memo at 8; 8-24-76 Lloyd Memo at p. 2.
8 |bid. at p. 7.
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The Council agreed with the position advocated by the IBPO and approved an amendment to
Bill 11-76 to limit participation to uniformed employees in the rank of corporal and below.®*
Thefinal bill approved by the Council reflected this change.®®

C. Electionsand Certification of Employee Organizations

For an employee organization to be certified to represent an employee unit, the organization
must win an election with votes cast by employees in the unit the organization seeks to represent.
As adopted by the Council, Bill 11-76 established some parameters for conducting these
elections. Before passing the final bill, the Council discussed three of these parameters,
summarized below.

Minimum Voting Requirement. Bills 11-76 and 23-76 both contained requirements to be met in
order for an employee organization to win an election. In addition to requiring an employee
organization to receive amajority of votes cast, both bills required a minimum number of employees
to vote in an election in order for the Chief Administrative Officer to certify the election.

In thefirst draft of Bill 11-76, an employee organization could be certified to represent an
employee unit only if: (1) it won amajority of votesin an election, and (2) at least 60 percent of
“employees eligible to participate in the election cast valid ballots....”®® Bill 23-76 required that
50 percent of eligible employees cast ballots plus a majority vote.®’

At the July 1976 public hearing on the bills, Assistant CAO Robert Carty spoke in support of the
60 percent voting requirement, stating that it was “not unreasonable, considering the importance
of certifying employee organizations.”®® In comparison, Michael Goldman, the Assistant
General Counsel of the National Treasury Employees Union, proposed removing any
requirement for a minimum number of voters to certify an election.®

At the Council’s October 1976 worksession, Personnel Director Lloyd stated that it was
“common” in other jurisdictions to require that 60 percent of eligible employees participate in an
election.®® While several Councilmembers questioned the 60 percent voting requirement, the
Council did not amend the requirement or remove it from the bill.** Thefinal version of

Bill 11-76, as adopted by the Council, required that 60 percent of eligible employees cast ballots
in order to certify an election of an employee organization.*

Cost of Conducting Elections. Bills 11-76 and 23-76 both contained provisions for allocating
the cost of conducting elections. Thefirst draft of Bill 11-76 divided these costs “equally”

between the County and “the employee organization(s) whose name(s) appear on the ballots.”*

& |bid. at p. 7.

& Final Bill 11-76, § 33-65(d).

& Bill 11-76 Draft #1, § 33-66(F).

8 Bill 23-76, § 36A-5(f).

8 7-14-76 Public Hearing Transcript at p. 11.
8 |bid. at p. 42-43.

% 10-14-76 County Council Minutes at p. 9.
*Ibid. at p. 9-10.

2 Final Bill 11-76, § 33-66(f).

% Bill 11-76 Draft #1, § 33-68.
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Bill 23-76 required the County to pay the full cost of elections.** After reviewing both bills, the
Personnel Board recommended that employee organizations that seek election should pay for the
full cost of elections.®

At the October 1976 Council worksession, several Councilmembers inquired about the cost of
conducting elections, noting that election costs could be a burden for an employee organization.
Council President Christeller suggested — and the Council agreed — to splitting the cost — with the
County paying 50 percent of the costs and all employee organizations on a ballot equally
splitting 50 percent of the costs.*® Thefinal version of Bill 11-76, as approved by the Council,
contained the cost sharing arrangement, as proposed by Mr. Christeller.”’

Election Overseers. Bills 11-76 and 23-76 both identified entities that would conduct an election
for an employee organization. Thefirst draft of Bill 11-76 required elections to be performed by
the “Maryland State Department of Labor and Industry, Division of Arbitration.”® Bill 23-76
required the Personnel Board to conduct elections and the Board could “ask for the assistance of
the Maryland State Department of Labor and Industry or any other impartial agency.”*

At the public hearing on the bills, Assistant CAO Robert Carty commented that Bill 11-76, as
drafted, was too narrow, and that it should allow for election assistance by third parties.’®
Following the public hearing, Personnel Director LIoyd suggested that the Personnel Office
conduct elections with the option to request assistance from the Maryland State Department of
Labor and Industry “or any other third party having similar qualifications.”*** The Council
agreed to Mr. Lloyd’s proposed language at its October 1976 worksession.'%?

Language in the second draft of Bill 11-76 indicated that elections would be performed “under
the auspices and guidance of” the Maryland State Division of Labor and Industry, Mediation and
Conciliation Services, but would be conducted by the Personnel Office, which could “use the
services of the Maryland State Division of Labor and Industry or any other third party having
similar qualifications.”*® Following some discussion, the Council amended the bill to reflect
Personnel Director Lloyd’s recommendation, which was to give the Personnel Office authority to
conduct elections with the option to “use the services of the Maryland State Division of Labor
and Industry or any other third party having similar qualifications.”'*

D. “Meet and Confer” Requirements

Bill 11-76 established certain requirements about how the parties should “meet and confer.”
Three of the requirements debated during worksessions on the bill were: the number of
meetings; allowable subjects for discussion in “meet and confer” sessions; and County
participants in meetings. This section summarizes these discussions.

% Bill 23-76, § 36A-7.

% 8-24-76 Schloo Memo at p. 9.

% 10-14-76 County Council Minutes at p. 12.
" Final Bill 11-76, § 33-68.

% Bill 11-76 Draft #1, § 33-66(d).

% Bijll 23-76, § 36A-5(d).

100 7.14-76 Public Hearing Transcript at p. 10.
101 8.24-76 Lloyd Memo at p. 2.

102 10-14-76 County Council Minutes at p. 9.
103 12-10-76 Schloo Memo at p. 9.

104 10-14-76 County Council Minutes at p. 9; Final Bill 11-76, § 33-66(d).
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Number of Meetings. Thefirst draft of Bill 11-76 required the County to meet with each
certified employee organization at |east once every two years.’® Bill 23-76, on the other hand,
required meetings at |east four times each year, on a quarterly basis.'®

At the public hearing on the bills, Assistant CAO Carty spoke in favor of annual meetings
between the parties.’®” Allen Whitney, Executive Vice President of the International
Brotherhood of Police Officers, expressed a preference for monthly meetings but indicated that
the quarterly meetings proposed in Bill 23-76 would be acceptable.’®

Following the public hearing, Personnel Director LIoyd recommended the parties meet at |east
twice annually,'® and the Personnel Board recommended the parties meet no more than twice
annually, with arequirement that if the number of certified employee organizations exceeded six,
the organizations would be required “to form a Congress” to meet with County representatives
not more than three times a year.**°

At the October 1976 Council worksession, the Council agreed without objection to Mr. Lloyd’s
recommendation to require meetings at least twice annually between County Government
representatives and each certified employee organization.™™* Thefinal version of Bill 11-76
followed this approach.**?

Authorized Topics of Discussion. Thefirst drafts of Bills 11-76 and 23-76 differed in the
topicsincluded for and explicitly excluded from discussion during “meet and confer” sessions.
Thefirst draft of Bill 11-76 allowed discussion of “personnel policies, practices and matters
affecting working conditions of the employee unit [the organization] represents,”* but
prohibited discussion of the following topics:

e Themission of the County Government;
e |tsbudget;
e |tsorganization;

e Thenumber of employees and the classifications and grades of positions of employees
assigned to an employee unit;

e Work projects or tour of duty;
e Thetechnology of performing County work;

e Other provisions that are inherent in the managerial process of determining the necessary
steps to carry out the public services mission of the County; and

e Matters which must necessarily be applicable to al employees on a uniform basis, such
as the Employees’ Retirement System and the Uniform Pay Schedule.**

195 Bjl| 11-76 Draft #1, § 33-69(a).

1% Bill 23-76, § 36A-8(a).

107°7.14-76 Public Hearing Transcript at p. 11-12.
198 | pid. at p. 19.

1098.24-76 Lloyd Memo at p. 3.

110 8.24-76 Schloo Memo at p. 8.

111 10-14-76 County Council Minutes at p. 12.

12 Final Bill 11-76, § 33-69(a).

13 Bj|| 11-76 Draft #1, § 33-69(a).

1 bid. § 33-69(D).
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Thefirst version of Bill 11-76 did allow County representatives to meet with employee
organizations “for the purpose of hearing their views on [the above] matters.”*™ By contrast,
Bill 23-76 specifically included as matters for discussion al of the topics excluded in the first
draft of Bill 11-76.°

At the July 1976 public hearing on the bill, Assistant CAO Robert Carty explained that |abor
relations legidation typically excludes matters that are the prerogative of the legidative and
executive branches from discussion by the parties.™” He identified topics that could still be
discussed by the parties, including “work conditions, promotional policies, training programs,
group insurance package, cost-of-living adjustments and the administration of the Merit
System ....”!18

At the public hearing, labor organization representatives unanimously spoke in opposition of
limiting the scope of discussions between the parties:**®

e MCGEO President James Mills suggested that topics prohibited from discussion often
assume greater importance than they should.'®

e Allen Whitney, Executive Vice President of the IBPO; characterized the County’s refusal
to discuss certain issues as an “ostrich-like position” given that no binding agreements
emerge from the “meet and confer” process.**

e John Hardy, representing the Montgomery County Fire Fighters Association, suggested that
limiting topics of discussion in “meet and confer” sessions would end up wasting people’s time,
“it would save everybody’s time if we just send a memo down.”*%

At the October 1976 worksession, Personnel Director Lloyd expressed concern about setting a
precedent by allowing discussion of “items that are the prerogative of management.”? The Council
discussed the issue and decided, without objection, to delete the subsection of the bill excluding
items from discussion during “meet and confer” sessions.***

Before the Council’s December 14, 1976 final discussion on the bill, County Executive Gleason
sent amemo to Council President Menke requesting that the Council include language in the bill
prohibiting the inclusion of “management rights” issues in position papers.**® The County
Executive argued that:

Any employee relations bill without a management rights clause makes such legislation
extremely defectivein my view.... We have historically and will continue to discuss with
employees and employee groups all matters of concern to them. Although such matters may be
discussed, those concerning management rights should not proceed to the point of developing

position papers any more than we would seek position papers on established employee rights.'?

15 bid.

1 Bill 23-76, § 36A-7(a), (b).

17'7.14-76 Public Hearing Transcript at p. 12.

18 1hid. at p. 12-13.

119.7.14-76 Public Hearing Transcript at p. 19-20, 27, 36, 40-41.

20 pid. at p. 27.

2 pid. at p. 19-20.

22 |pid. at p. 36.

123 10-14-76 County Council Minutes at p. 13.

241 pid.

izz 12-10-76 Memorandum from County Executive Gleason to Council President Menke.
Ibid.
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MCGEO President James Mills informed the Council that County Executive Gleason’s suggested
language on management rights was “unacceptablein its entirety.... If adopted, it would limit
labor’s right to present its positioning written factual form to management. That could seriously
hamper proper justification of labor’s positions and make thoughtful indepth [sic] considerations
required in problem solving extremely difficult.”*?’

At the Council’s December 14, 1976 worksession, Councilmembers Christeller and Hovsepian
disagreed with the County Executive’s proposed language.*®® Following some debate, the
Council included language in the final bill allowing the County and an employee organization to
file position papers, either jointly or separately, following discussions.**® The Council also
included language stating that “the County shall not be obligated to concur in a position paper
addressing the inherent right to manage the County government.”*® Thefinal languagein the
bill that identified appropriate topics for discussion alowed discussion of “personnel policies,
practices and matters affecting working conditions of the employee unit it represents, so far as
discussions may be appropriate under existing laws or regulations” — with no excluded topics.***

County Participantsin Meetings. All versions of Bill 11-76, including the final one adopted by
the Council, required meetings between certified employee organizations and “County
representatives.”*? Exactly who constituted “County representatives” was not defined. The
language proposed in Bill 23-76 to require meetings “with County representatives including the
County Executive and County Council” was not incorporated into the final version of Bill 11-76.*

E. Payroll Deductions

Thefinal version of Bill 11-76, as adopted by the Council, allowed the County to deduct
membership dues for a certified employee organization from an employee’s paycheck with written
authorization.*® This provision was not in the first draft of Bill 11-76, but wasin Bill 23-76.2%

At the public hearing on the bills, Assistant CAO Robert Carty supported payroll deductions if
“the organization has been certified and represents a majority of the employees in the appropriate
unit and providing that the deduction is not obligatory.”*® In his testimony at the public hearing,
MCGEO President Mills objected to the omission of a dues check-off provision.*’

Following the public hearing, Personnel Director LIoyd recommended including language in
Bill 11-76 a Iowing for, but not requiring, dues deductions “after discussions with an employee
organization....”** The Personnel Board cautioned the Council to recognize potential costs

127'12-13-76 MillsMemo at p. 1.

128 12-14-76 County Council Minutes at p. 1455-1456.
129 Final Bill 11-76, § 33-69(b).

130 12.14-76 County Council Minutes at 1456; Final Bill 11-76, § 33-69(b).
31 Final Bill 11-76, § 33-69(a).

32 | bid. § 33-69(a).

13 Bjl| 23-76, § 36A-7(a).

3 Final Bill 11-76, § 33-66(j).

1% See Bill 23-76, § 36A-5()).

136 7.14-76 Public Hearing Transcript at p. 11.

37 1bid. at p. 25-26.

138 8.24-76 Lloyd Memo at p. 2.
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associated with providing a “dues check-off,” including: control of input and payroll deduction
information; periodic computer print-outs and reports; transfer of funds; record keeping; and
other administrative costs. The Board recommended that allowing dues check-off “should be an
administrative decision based on cost and feasibility.”**

At the October 1976 Council worksession on the bills, Council President Christeller and
Councilmembers Scull and Hovsepian supported allowing the County to provide dues deductions
in a“meet and confer” system, but thought it should be an item for negotiation if the County
developed a collective bargaining system.**® MCGEO President Mills stated that the law should
mandate dues check-off, noting that the County Government had refused to discuss with MCGEO
allowing dues check-off in the past.*** Councilmember Menke suggested that the Council could
mandate dues check-off in the future if the County Executive refused to provide it.**?

The second draft of Bill 11-76 gave the County Government the option to provide membership dues
check-off with written authorization from an employee.** At the December 14, 1976 Council
worksession, Councilmember Christeller made a motion to require the County to provide dues
check-off.** Personnel Director LIoyd, once again, recommended giving the County Government
discretion as to whether to provide this option.

Councilmember Christeller’s motion was defeated. Asaresult, the final bill did not change from
the second draft of the bill and gave the County Government the option to provide membership
dues check-off with written authorization from an employee.**

F. Disputes

All versions of Bill 11-76, including the final version, provided that al decisions of the Chief
Administrative Officer under the “Meet and Confer” law were final, “subject to appeal to the
Montgomery County Personnel Board where provided by law.”**

The corresponding section in Bill 23-76 had proposed that all decisions by the CAO werefinal,
“subject to appeal to the Montgomery County Personnel Board which shall hold a hearing.”**’ In
the public hearing, Assistant CAO Robert Carty noted that Bill 23-76 would make a Personnel
Board hearing on a dispute under the “Meet and Confer” law mandatory, but that the Charter
limited mandatory hearings by the Personnel Board to cases of dismissal, demotion, and
suspension.'*®

139.8.24-76 Schloo Memo at p. 9.

140 10-14-76 County Council Minutes at p. 10-11.

1 pid. at p. 10.

2 pid. at p. 11.

143 12-10-76 Schloo Memo at p. 9-10.

144 12-14-76 Council Minutes at p. 1455.

5 Final Bill 11-76, § 33-66(j).

16 Bijll 11-76 Draft #1, § 33-71; Final Bill 11-76, § 33-71.
17 Bijll 23-76, § 36A-10.

148 7.14-76 Public Hearing Transcript at p. 13.
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G. Option to Join an Employee Organization

Thefirst drafts of Bills 11-76 and 23-76 both contained provisions regarding mandatory
employee participation in employee organizations. Bill 11-76 provided that no employee would
“ever be required” to join or pay money to an employee organization “except on a purely
voluntary basis.”'*® Bill 23-76 provided that no employee would be required to join or pay
money to an employee organization “except on a purely voluntary basis, or as otherwise
provided by law.”**°

The final version of Bill 11-76, as adopted by the Council, contained the same language from the
first draft, requiring that employees join and pay money to an employee organization only “on a
purely voluntary basis,”*>!

149 Bj|| 11-76 Draft #1, § 33-64(d).
130 Bj|| 23-76, § 36A-3(d) (emphasis added).
31 Final Bill 11-76, § 33-64(d).
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CHAPTER V. Establishing Collective Bargaining for Police Officers

Bill 71-81, enacted on April 6, 1982, established the first collective bargaining system for a
group of Montgomery County employees — police officers. This Chapter summarizes the history
of that law and is organized as follows:

e Section I, Legidative History of Bill 71-81, summarizes the legidative history of the
Bill 71-81, including the adoption of Montgomery County Charter 8 510; and

e Section |1, Major Legisative | ssues, reviews the primary issues discussed during the
legislative process leading up to the adoption of Bill 71-81.

The table below provides key dates related to Bill 71-81.

Table5-1. Key Datesfor Bill 71-81

Passed by Signed by

Council Executive Took Effect

Introduction PublicHearing Worksessions

January 14,1982  February 4, 1982

Nov. 3, 1981 January 25, 1982 March 8, 1982

April 6, 1982 April 16, 1982 July 16, 1982

Bill Sponsored By: Council President at the Request of County Executive Gilchrist

Summary of Major Provisionsin Bill 71-81, as Adopted in 1982

Bill 71-81 allowed an employee organization elected by police officers to bargain with the County
Government over wages, hours, and other terms and conditions of employment.® Among other
things, Bill 71-81:

e Allowed acertified employee organization the exclusive right to bargain on behalf of
employees for issues such as. salaries and wages; pension and retirement benefits; hours
and working conditions; and the effect on employees of the County Government’s
exercise of “employer rights;”

¢ Allowed an employee organization to bargain for an agency shop provision — which
requires an employee to pay union dues or an equivalent fee to a union, regardless of
whether the employee joined the union;

e Allowed aneutral individual (an “Impasse Neutral) to resolve — through binding
arbitration — impasses in bargaining between an employee organization and the County
Government; and

e Allowed the Council to approve or disapprove provisions of a collective bargaining
agreement that required appropriation of funds or enactment, repeal, or modification of
County law.

! Fina Bill 71-81, § 33-75.
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On April 6, 1982, the Council voted unanimously (7-0) to enact the final version of Bill 71-81.2
The Councilmembers at the time were Rose Crenca, Scott Fosler, Esther Gelman, Michael
Gudis, Neal Potter, David Scull, and Ruth Spector.

l. LEGISLATIVE HISTORY OF BiLL 71-81

Adoption of Montgomery County Charter § 510. Inthe November 1980 genera election,
Montgomery County voters approved a ballot question (67 percent voting in the affirmative) to
add a new section to the Montgomery County Charter requiring the Council to enact a collective
bargaining law for police officers. Before this Charter provision was added, the Council lacked
the legal authority to enact collective bargaining legisiation for any County employees.®

The new section of the County Charter, entitled Collective Bargaining, stated:

The Montgomery County Council shall provide by law for collective bargaining with
binding arbitration with an authorized representative of the Montgomery County police
officers. Any law so enacted shall prohibit strikes or work stoppages by police officers.*

The ballot provision was sponsored by a group of Montgomery County police officers — Citizens
for Effective Law Enforcement (CELE) — working in conjunction with the Fraternal Order of
Police (FOP). At the Charter Review Commission’s public hearing on the proposed ballot
guestion, Richard Svertesky, speaking on behalf of the Montgomery County FOP Lodge 35,
testified that the ballot measure was initiated because the “meet and confer” process ha[d]
“proven to [be] an unworkable process.” Mr. Svertesky asserted that:

[T]he individual making the rules also enforces them.... [a]fter the issues are raised thereis
no process for resolving them.... Meet and Confer type labor relations is nothing more than
an employee suggestion box with the anonymity removed.”

Mr. Svertesky further testified that “[n]othing short of collective bargaining is sufficient in
providing an[] opportunity for meaningful discussions between employer and employee....”®

2 4-6-82 County Council Legislative Minutes at p. 3899.

3 See County Attorney Opinion #74.140 (Sept. 13, 1974).

* Charter of Montgomery County, Maryland, § 510, adopted November 4, 1980.
® 9-30-80 Charter Review Commission Public Hearing Transcript at p. 6-7.
®|bid. at p. 5-6.
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The Fraternal Order of Police’s Change in Position on Binding Interest Arbitration.

Before the November 1980 election, representatives of the FOP Lodge 35 told the Charter
Review Commission that despite the proposed Charter language, police officers were not seeking
“pinding interest arbitration.”” Allan Katz, an attorney for the FOP, clarified that the FOP’s
original intent was to provide for binding arbitration for disputes that arise out of the
interpretation of an established collective bargaining agreement (i.e., grievances), not for binding
arbitration of “interest issues” that make up the agreement, i.e., salaries, cost of living
adjustments, benefits.®

After the Charter amendment was adopted and the Council introduced legislation to implement
the Charter amendment, Mr. Katz testified at a public hearing on the bill that the FOP had
changed its position and was now seeking “binding interest arbitration.”® Mr. Katz explained
that County Executive Charles Gilchrist interpreted the ballot language to require binding
interest arbitration and that the FOP concurred with the County Executive’s position.*

Two individuals who spoke at the public hearings on Bill 71-81 (Jim Goeden, from the
Bethesda-Chevy Chase Chamber of Commerce, and Tom Israel, aformer member of the Board
of Education, respectively) questioned the manner in which the ballot measure and its
implications were explained to voters, referring to the ballot measure as an “ethically
guestionable campaign to present this as a no-strike amendment” and alleging that voters “have
been had on this matter.”*"

At the Council’s March 1982 worksession on Bill 71-81, Councilmember Scull asked Mr. Katz
to “justif[y] his change of position from one of saying that the Police had no desire to arbitrate
interest issues to the opposite position.”*? Mr. Katz explained:

[Citizens for Effective Law Enforcement] was made up of members of the FOP, but not
the entire membership.... When the matter came before the Council at the end of
November 1980, the leadership of CELE felt it was speaking for the Police in taking a
position for binding arbitration on financial matters and not on interest issues. Six days
later ... at ameeting of the FOP, the members took up this issue and the minutes of that
meeting clearly reflect that the FOP was in favor of including interest arbitration; CELE
sponsors of the bill went along with the FOP position and it was thereafter reflected that
way. For the record, the FOP officials met with the Executive prior to the election to
make clear to him that the Police were asking for interest arbitration also.*®

" Ibid. at p. 13-16, 23-24.
8bid. at p. 13-14, 23.
i01-25—82 Public Hearing Transcript at p. 38-39.
Ibid.
11-14-82 Public Hearing Transcript at p. 14, 17-18.
123.8-82 County Council Minutes at p. 5. Similarly, at the second public hearing on Bill 71-81 Councilmember
Fosler asked Mr. Katz about the “change in interpretation” regarding arbitration following the Charter Review
Commission hearing. See 1-25-82 Public Hearing Transcript at p. 37-38.
133-8-82 County Council Minutes at p. 5.
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Collective Bargaining Legislation. After the Charter amendment was passed in November
1980, County Executive Gilchrist entered into negotiations with the FOP to discuss the
legislation to be proposed to implement the Charter amendment.** 1n June 1981, the Council
received a briefing on public sector labor relations “to review the principles that have evolved in
public sector collective bargaining” and to discussimplementation of Charter § 510.%°

In October 1981, County Executive Gilchrist sent proposed collective bargaining legislation to
the Council that, in hiswords, “represents afair and responsible approach to the conduct of
police collective bargaining in the County government ....”** The Council held two public
hearings on the bill in January 1982.

Executive Branch representatives and the FOP continued working on the bill and submitted a
second draft to the Council before the second public hearing. At the Council’s second public
hearing, Edward Rovner, speaking on behalf of the County Executive, testified that most changes
in the second draft were agreed upon by the Executive Branch and the FOP. On issues where
there was no agreement, the second draft reflected the County Executive’s positions.*’

Commenting on the second draft of the bill, George Driesen, speaking on behalf of FOP Lodge
35, stated that “[w]ith the changes we have proposed, we think the ordinance will provide a
useful mechanism for resolving problems and establishing wages and working conditions that are
fair to the police and the citizens they serve.”*® Kathy Dolan — representing the Employee
Organization Task Force — supported the legislation and asked the Council to expand the bill to
all Montgomery County employees.™

Following the public hearings, the Council held two worksessions on Bill 71-81 — in February
and March 1982. The Council passed the final version of the bill in April 1982.

14 1-25-82 Public Hearing Transcript at p. 4.

15 6-26-81 County Council Minutesat p. 1. In June 1981, the Council’s Legislative Counsel, David Frankel,
guestioned the Council’s authority to enact collective bargaining legislation based on the Charter amendment. See
8-31-81 Memorandum from David Frankel, Legislative Counsel, to Councilmembers Fosler and Scull. 1n 1980 the
Maryland Court of Appealsruled that a charter amendment could not “serve or function as a vehicle through which
to adopt local legislation.” Cheeksv. Cedlair Corp., 287 Md. 595 (1980). On that basis, Mr. Frankel asserted that
the purpose of the Charter amendment was to compel the Council to enact legislation, seemingly in conflict with the
Cheeks case. OLO found no further references to Mr. Frankel’s memo or argument in the bill file. In apublic
hearing on the hill, the testimony of Jim Goeden — representing the Bethesda-Chevy Chase Chamber of Commerce —
echoed Mr. Frankel’s argument.

16 10-22-81 Memorandum from Charles Gilchrist, County Executive, to Ruth Spector, Council President at p. 1.
17'1-25-82 Public Hearing Transcript at p. 4-5.

8 1bid. at p. 34.

¥ bid. at p. 20. Ms. Dolan testified that only the FOP successfully organized under the “meet and confer” law and
attributed that “in large part ...to the restrictions and limitations inherent in the [“meet and confer”] law.” lbid. at

p. 21.
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. MAJOR LEGISLATIVE | SSUES
The final version of Bill 71-81 addressed numerous issues, including:

Subjects for collective bargaining;
The collective bargaining process;
Impasse procedures,

Establishing a “Permanent Umpire;”
Defining the term “employee;”
Employeerights;

Prohibited practices;

A prohibition on strikes and lockouts;
Election of a Certified Representative;
Agency shop provisions,

Employee representation in grievances, and
Payment of election costs.

This section summarizes these issues.
A. Subjectsfor Collective Bargaining

Summary of Legislation. During the legislative process, the Council discussed which subjects
the collective bargaining law should allow an employee organization and County representatives
to bargain over. Adhering to the recommendations of the County Executive’s and FOP’s
representatives, the Council changed the way the bill identified and defined bargainable issues
twice between the first and final drafts of the bill. The tables (beginning on page 49) track the
major amendments (by issue) adopted during the Council’s consideration of four drafts of the
legislation.

The first draft of Bill 71-81 divided collective bargaining subjects as follows:

e Subjects over which the parties had to bargain;

e Subjects prohibited from discussions or bargaining; and

o “Employer rights” that the County — at its discretion — could choose to discuss, but over
which it could not bargain.

The second draft of the bill — submitted by the County Executive to the Council before the
second public hearing on the bill in January 1982 — changed this scheme. “Prohibited” subjects
and “employer rights” in the first draft of the bill became “permissive” subjects in the second

2 Bill 71-81 Draft #1, § 33-80(a)-(C).
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draft over which the County Government could — at its own discretion — choose to bargain.?* In
the case of the “employer rights,” the County could bargain over the “effects upon employees of
the employer’s exercise of [the ‘employer rights’].”% Specifically, this second draft proposed
the following:

e If the parties bargained over a“permissive” issue and reached an agreement, the
agreement would be included in a subsequent collective bargaining agreement;

e |f the parties could not reach an agreement, the second draft prohibited submitting those
subjects to binding arbitration;

e |f the parties disagreed about whether a specific issue was “mandatory” or “permissive,”
the Permanent Umpire could decide the questions, and that decision would be binding on
the parties.®

The Council received athird draft of the bill (prepared by Council staff with amendments
agreeable to County Executive staff) just before the Council’s second worksession on the bill in
March 1982. The subjects for collective bargaining did not change between the second and third
drafts.®* At the worksession, however, the Council received new draft language prepared by
Specia Counsel Hillman, representing the Executive Branch, “in an effort to work out language
more acceptable to all parties.”® This draft language outlined a different scheme for identifying
bargainable subjects.”®

This next version abandoned the “mandatory bargaining issue”/“permissive bargaining issue”
schemein the earlier drafts of the bill. The new language:

e Listed mandatory bargaining issues,
e Listed “employer rights” that were not subject to bargaining; and
e Eliminated the third section of the law that prohibited the bargaining of certain issues.?’

Special Counsel Hillman reported that this new language was acceptable to the FOP, except for a
provision including the right to transfer, assign, and schedule employees as an employer right,
not subject to bargaining.”

2 Bill 71-81 Draft #2, § 33-80(d)(1). Along with his public hearing testimony, FOP attorney George Driesen
submitted suggested amendments to the section of the law defining topics for collective bargaining. The FOP
recommended the following topics for bargaining: “wages, hours, and other terms and conditions of
employment ....” See Statement of George B. Driesen on Behalf of the Fraternal Order of Police, Montgomery
County L odge 35 Before the Montgomery County Council, January 14, 1982 at Exhibit I1. The Council did not
incorporate any of the FOP’s suggested language into the final bill.

2 Bjll 71-81 Draft #2, § 33-80(d)(1); see also 1-25-82 Public Hearing Transcript at p. 8-9.

2 |bid. § 33-80(d)(1)-(2); see also 1-25-82 Public Hearing Transcript at p. 9.

24 See 3-5-82 Memorandum from David Frankel, Legislative Counsel, to County Council at ©1.

% 3.8-82 County Council Minutes at p. 1.

% |pid.

Z |bid. at p. 1-2.

% |bid. at p. 4.
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The third draft of the bill also added two new subjects as required bargaining issues:

e Matters affecting the health and safety of employees; and
e Effects on employees of the employer’s exercise of employer rights.

This second subject is the so-called “effects bargaining” provision of the current Police Labor
Relations law.

The Council received afourth draft of the bill from Council staff in preparation for its April 6,
1982 legidative session, during which the Council enacted the final version of Bill 71-81.
Ultimately, the language describing bargainable subjects and “employer rights” underwent only
minor changes from the March 1982 worksession to the Council’s passage of the final version of
the bill.

Comparison of Language in Draft Bills. Tables 5-2, 5-3, and 5-4, beginning on the next page,
document the progression of the “collective bargaining” language through the different drafts of
the bill. Thetablesinclude language (or paraphrased language) from the first, second, third, and
final drafts of the bill, and from the language reviewed at the Council’s March 1982
worksession.

The tables show the language from the first through final drafts of the bill. In reviewing the
tables:

e Writing with agrey background connotes changed language from one draft of the bill to
the next;

e A blank grey box indicates that language was deleted; and

e Anarrow through a box indicates that language in that box did not change from the prior
box.

In the example below, the language did not change between the first and second draft, but the
Council added the word “only” to the third draft.

Draft #1 Dr aft #2 Draft #3
Pension and retirement benefits for > Pension and retirement benefits for
active employees active employees only
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Table 5-2. Progression of Language in Bill 71-81 Identifying I ssuesfor Collective Bargaining

Issuesfor Collective Bargaining

Draft #1 Draft #2 Draft #3 March 1982 Worksession Draft Final Bill

Sdlary and wages, provided, however, P | Saary and weges, provided, however,

that salaries and wages shall be that salaries and wages shall be

uniform for all employeesin the same uniform for al employeesin the same
classification classification

Pension and retirement benefits for > Pension and retirement benefits for

active employees active employees only

Employee benefits (e.g., insurance, Employee benefits (e.g., insurance, Employee benefits (e.g., insurance, Employee benefits (e.g., insurance,

leave, holidays, vacation) leave, holidays, vacation, and personal leave, holidays, vacation) leave, holidays, vacation)

patrol vehicles)

Hours and working conditions Hours and working conditions, Hours and working conditions,
including the availability and use of including the availability and use of
personal patrol vehicles personal patrol vehicles

Provisions for the orderly processing Provisions for the orderly processing Provisions for the orderly processing Provisions for the orderly processing

and settlement of grievances and settlement of grievances and settlement of grievances and settlement of grievances

concerning the interpretation and concerning the interpretation and concerning the interpretation and concerning the interpretation and
implementation of the collective implementation of the collective implementation of the collective implementation of the collective
bargaining agreement, which may bargaining agreement, which may bargaining agreement, which may bargaining agreement, which may
include binding third party arbitration | include binding third party arbitration. include binding third party arbitration | include binding third party arbitration
The grievance provisions of any and provisions for exclusivity of and provisions for exclusivity of
collective bargaining agreement, forum forum
notwithstanding the provisions of
section 33-12(b) of this chapter, shall
be the exclusive means of processing
grievances concerning any subject
matter enumerated in [this section] or
any matter enumerated in [the two
sections below], about which the
parties have voluntarily bargained
during the bargaining immediately
prior to the current contract.
Matters affecting the health and safety | Matters affecting the health and safety
of employees of employees
The effect on employees of the The effect on employees of the
employer’s exercise of [employer] employer’s exercise of [employer]
rights enumerated [in the subsection rights enumerated [in the subsection
below] below]
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Table 5-3. Progression of Language in Bill 71-81 I dentifying | ssues Prohibited from Collective Bargaining

Draft #1

I ssues Prohibited from Collective Bargaining

Draft #2

Draft #3

March 1982 Worksession Dr aft

Final Bill

Pensions or any other matter related
to retired persons

Pensions or any other matter related
to persons who have retired

>

Recruitment, selection, appointment,
testing, promotion, position
classification, or any other rule or
action of the employer based on merit
principles

Recruitment, selection, appointment,
testing, promotion, and position
classification

>

Any matter which is the subject of
state law, including, but not limited to,
the Law Enforcement Officers Bill of
Rights

Any matter which would bein conflict
with or preempted by state law
including, but not limited to, the Law
Enforcement Officers Bill of Rights

Any matter which would impair the
rights of the employer as set forth in
[the subsection below]

Any matter which would impair the
rights of the employer as set forth
below
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Draft #1

(County could voluntarily discuss
“employer rights” with an
employee or ganization to develop
policiesfor or toimplement rights)

Table 5-4. Progression of Language in Bill 71-81 I dentifying Employer Rights

Employer Rights

Draft #2

(County could decide to voluntarily
bargaining over “employer rights”
or effects on employees, but
impasses over these issueswere
not subject to binding arbitration)

Draft #3

(County could decide to voluntarily
bargaining over “employer rights”
or effects on employees, but
impasses over these issues were
not subject to binding arbitration)

March 1982 Worksession Dr aft

(County could decide to voluntarily
discuss County’s exercise of
“employer rights,” but these rights
wer e prohibited from bargaining)

Final Bill

(County could decide to voluntarily
discuss County’s exer cise of
“employer rights,” but these rights
wer e prohibited from bargaining)

It istheright and responsibility of the County Government:

To determine the overall mission of
the employer and any agency of
County Government

>

To determine the overall budget and
mission of the employer and any
agency of County Government

To determine the overall budget and
mission of the employer and any
agency of County Government

To maintain and improve the
efficiency of operations

To maintain and improve the
efficiency and effectiveness of
operations

To determine services to be rendered,
the operations to be performed, and
the technology to be utilized

To determine services to be rendered
and operations to be performed

To determine services to be rendered
and operations to be performed

To determine the overall methods,
processes, means, job classifications
or personnel by which operations are
to be conducted and to prescribe and
restrict the utilization of uniforms,
vehicles, and equipment

To determine the overall methods,
processes, means, job classifications
or personnel by which operations are
to be conducted and to prescribe and

restrict the utilization of uniforms,
vehicles, and equipment other than
personal patrol vehicles

To determine the overall
organizational structure, methods,
processes, means, job classifications
or personnel by which operations are
to be conducted, and the location of
facilities

To determine the overall
organizational structure, methods,
processes, means, job classifications
or personnel by which operations are
to be conducted, and the location of
facilities

Todirect or supervise employees

>

To direct or supervise employees

To suspend, discipline or discharge
employees

To suspend, discipline or discharge

employees subject to applicable law

To transfer, assign, schedule, retain,
layoff, or recall employees

To transfer, assign, and schedule
employees

To transfer, assign, and schedule
employees

To relieve employees from duties
because of lack of work or funds, or
under conditions when the employer
determines continued work would be
inefficient or nonproductive

To relieve employees from duties
because of lack of work or funds, or
under conditions when the employer
determines continued work would be
inefficient or nonproductive
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Table 5-4. Progression of Language in Bill 71-81 Identifying Employer Rights (Cont.)

Employer Rights

Draft #1

(County could voluntarily discuss
“employer rights” with an
employee or ganization to develop
policiesfor or toimplement rights)

Draft #2

(County could decide to voluntarily
bargaining over “employer rights”
or effects on employees, but
impasses over these issueswere
not subject to binding arbitration)

Draft #3

(County could decide to voluntarily
bargaining over “employer rights”
or effects on employees, but
impasses over these issues were
not subject to binding arbitration)

March 1982 Worksession Dr aft

(County could decide to voluntarily
discuss County’s exercise of
“employer rights,” but these rights
wer e prohibited from bargaining)

Final Bill

(County could decide to voluntarily
discuss County’s exercise of
“employer rights,” but these rights
wer e prohibited from bargaining)

Itisther

ight and responsibility of the County Government:

To make and enforce rules and
regulations not inconsistent with a
collective bargaining agreement

To make and enforce rules and
regulations not inconsistent with a

>

collective bargaining agreement and

applicable law

To make and enforce rules and
regulations not inconsistent with this
ordinance or a collective bargaining
agreement

To make and enforce rules and
regulations not inconsistent with this
law or a collective bargaining
agreement

To take whatever other actions may
be necessary to carry out the wishes of
the public not otherwise specified
herein or limited by a collective
bargaining agreement

To take actionsto carry out the
mission of government in situations
of emergency

To take actions to carry out the
mission of government in situations
of emergency

To hire, select and appoint and
establish the standards governing
promotion of employees and to
classify positions

To hire, select and establish the
standards governing promotion of
employees and to classify positions

Source: Bill 71-81 Draft #1, § 33-80(a)-(c); Bill 71-81 Draft #2, § 33-80(a)-(c); Bill 71-81 Draft #3, § 33-80(a)-(C); 3-8-82 County Council Minutes at 1-2; § 33-80(a), (b);

Final Bill 71-81, § 33-80(a), (b)
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Public Hearing Testimony. Several individuals who testified at the public hearings on

Bill 71-81 in January 1982 discussed the issues subject to bargaining (or not) in the bill. The
County Executive transmitted a second draft of the bill to the Council right before the second
public hearing.

Robert Hillman, Special Counsel to the County Executive, testified that the second draft did not
prohibit any subjects from discussion. Mr. Hillman explained that the permissive subjects
designated in the bill were “management rights,” and the parties could discuss the effects of the
County’s exercise of those rights.”

In histestimony, FOP attorney George Driesen characterized the “bargainable” subjects
identified in the first and second drafts of the bill as “narrow” and a “serious deficiency” in the
law.® He stated:

[T]he purpose of collective bargaining is to provide a means of exchanging ideas that will
accomodate [sic] management’s objectives and employees’ needs. That’swhat it’s all
about. This statute virtually makes the exchange impossible because of the very narrow
scope of bargaining that is left after all the management rights and other prohibitionsin the
ordinance are taken into consideration.*

Mr. Driesen testified that some of the issues that led the police to seek collective bargaining
through a Charter amendment — such as schedules, transfers, technology, and promotions — were
not included in the bill as mandatory bargaining issues.*

Montgomery County Education Association President David Eberly similarly recommended that
the Council not restrict subjects for bargaining.>* John Fiscella, a private consultant on problems
in public sector labor relations speaking at the public hearing as an individual, supported a wide
range of negotiable issues, commenting that “[a] very narrow scope reduces the significance of
collective bargaining.”**

February 4, 1982 Council Worksession. At the Council’s first worksession on Bill 71-81, in
February 1982, the Council reviewed language in the second draft of the bill. The discussion
included debate over what topics should be subject to bargaining, mandatory or otherwise.

With respect to bargaining over police salaries and wages, Councilmember Crenca expressed a
desire for an “across-the-board” comparison on wages and benefits for all Council-funded
employees “in the light of fair play.” Responding, Mr. Driesen noted that the 1980 Charter
amendment required collective bargaining for police officers — not other groups — and suggested
the Council develop a “workable” collective bargaining law for police officers.®

2 1.25-82 Public Hearing Transcript at p. 17.
% |bid. at p. 28.

* |bid. at p. 30-31.

* |bid. at p. 28-30.

33 1-14-82 Public Hearing Transcript at p. 7-8.
* |bid. at p. 28.

% 2.4-82 County Council Minutes at p. 4.

% |bid. at p. 4.
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Councilmember Fosler asked about experience in specifically excluding items from collective
bargaining.>” Special Counsel Hillman responded with the example that it isimpractical to have
an arbitrator decide police assignments, which were included in the law as a “permissive”
bargaining subject not subject to binding arbitration.*®

Mr. Driesen, representing the FOP, countered that all issues should be subject to bargaining —
including uniforms, vehicles, and equipment — and that the “permissive” issues “are invitations
to litigation.” Mr. Driesen noted that ten states have no restrictions on subjects for collective
bargaining.*

Councilmember Gelman questioned why the classification of officers’ personal patrol vehicles
(PPV's) was changed from police equipment (no bargaining) in the first draft to employee
benefits (mandatory bargaining) in the second draft.*> Councilmember Gelman and Council
President Potter expressed the view that PPV's should not be subjects of mandatory bargaining.**

Edward Rovner, representing the Executive Branch, noted that the language in the second draft
would allow the County Executive to bargain changes to the PPV policy.* Mr. Driesen
commented that PPV's affect officer’s working conditions, and should be subject to bargaining.*

March 8, 1982 Council Worksession. Before the Council’s March 8, 1982 worksession on
Bill 71-81, the Council received athird draft of the bill prepared by Council staff with
amendments agreeable to County Executive staff.*

At the worksession, the Council received draft language (prepared by Special Counsel Hillman)
for the section of the law addressing the subjects for collective bargaining that was different from
the language in the third draft of the bill received days earlier.*® Special Counsel Hillman
reported that the new draft language was acceptabl e to the FOP, except for the provision
including the right to transfer, assign, and schedule employees as an employer right not subject
to bargaining.*

This worksession draft of the bill divided subjects into two categories. (1) subjects over which
the parties could collectively bargain; and (2) “employer rights” that the parties could discuss but
over which they could not bargain. This draft of the bill also added as a bargaining issue the
effects on employees of the employer’s exercise of “employer rights.”

* |bid. at p. 4.

* |bid. at p. 5.

*|bid. at p. 4-5.

“O|bid. at p. 5.

“ |bid. at p. 5-6.

“2 |bid. at p. 5.

“ |bid. at p. 6.

“ See 3-5-82 Memorandum from David Frankel, Legislative Counsel, to County Council at ©1.
“3-8-82 County Council Minutes at p. 1.

“®|bid. at p. 4.
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Councilmembers discussed the addition of “effects bargaining” at length. Councilmembers Scull
and Fosler asked how to distinguish between an employer’s right and the effect on an employee
of an employer’s exercise of rights.*” They received the following examples:

e From Personnel Director Clinton Hilliard: Management has the right to layoff
employees, but an employee organization would be able to negotiate how to accomplish
the layoff.*®

e FOP attorney Driesen: Management has the right to assign police employees to cover
domestic relations calls, but an employee organization could negotiate accessto a
psychiatrist for these employees because domestic relations calls place additional strain
on employees.®

e Specia Counsel Hillman: “Management has the right to close a plant, but it has an
obligation to discuss the effects of the plant closing with the employees; i.e., will the
employees be given a chance to transfer? Will they receive severance pay? And so forth.
The plant may be closed even though it takes alonger time to negotiate the effects.”*

Councilmember Scull characterized this provision of the law as “vague,” predicted difficultiesin
resolving disputes, and advocated “precision and specificity ... relative to what can be carried to
arbitration.”™ Mr. Driesen responded that the “FOP acquiesced in the management rights
enumerated, but the effects of those rights become negotiable.”>

Councilmember Scull subsequently commented that the changes in the draft “have come from
the Executive ... at the request of the Police and represent some weakening of the County’s
positions.”™ Mr. Driesen responded that “the FOP acquiesced, reluctantly, with respect to
bargaining about transfers, assignments and schedul es which are clearly working

conditions ....”>* In turn according to Mr. Driesen, “the Executive has listened to many of
[FOP’s] concrete ideas and there has been cooperation; professionals have tried to reach
compromises on the provisions of the legislation that all parties can live under.”

Councilmember Fosler praised the County Executive for drawing a clear line between issues that
can be bargained and issues that cannot.” He supported eliminating ambiguity in the law and
suppor5t7ed the concept of bargaining over the effects on employees of an exercise of employer
rights.

“"Ibid. at p. 4, 6.
“8|bid. at p. 4.
“ | bid.

| bid. at p. 6.
! |bid. at p. 5.
*2 |bid. at p. 5-6.
3 |bid. at p. 7.
> |bid. at p. 8.
% |bid.

*® |bid. at p. 6.
* hid.
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Councilmember Fosler also encouraged discussion by the parties outside the bargaining process
as allowed in the law because “employees know a great deal about the practical problems
involved in running the Department.”™® He believed that “the way the legislation is written will
go along way to set the proper tone in a department where everyone has a common interest in
having the department run effectively.”>®

Councilmember Crenca asked whether “effects bargaining” would lead to impasses during
negotiations.®® Mr. Hillman indicated that even though “there will always be ambiguities
regarding the effects on employees of the exercise of management rights,” the law allows a
neutral person to decide an issue if an impasse arises.**

Councilmember Fosler asked about the FOP’s desire to include transfers, assignments, and
scheduling as bargainable issues.®? On behalf of the FOP, Mr. Katz responded that being able to
bargain over transfers, assignments, and scheduling was very important to the police and “has
been amajor sticking point over the past years.”®® Councilmember Crenca commented that before
supporting a Charter amendment mandating collective bargaining the police “tried to make a point
and no one wanted to listen so the Council must address the results.”®

With respect to bargaining over personal patrol vehicles, Councilmember Fosler objected to
including personal patrol vehicles as a negotiated item under “hours and working conditions,”
noting that the program allowing police to take patrol vehicles home was not started to be a
police benefit, but to allow police to respond more quickly to calls for service.®® Edmund
Rovner, representing the County Executive, stated the Executive’s position that vehicles should
be within the scope of bargaining because:

[The] vehicles are a precise means by which the police accomplish their work ... [and]
police have arranged facets of their personal life around the use of these vehicles
....[T]he Executive has decided that when their use is called into question, there should
be collective bargaining. The moment the existing equation shifts, before the vehicles are
taken away, the Executive believes there should be negotiation ....%

“[Councilmember] Fosler asked that it be made clear that the expectation is that these personal
patrol vehicles are of equal value to the officers and the public; if this comes into question,
bargaining follows.”®’

% |bid.

* |bid.

% bid. at p. 7.
% 1bid.

%2 |bid. at p. 6.
% bid. at p. 6-7.
% |bid. at p. 7.
% |bid. at p. 13.
% |bid.

% Ibid.
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April 6, 1982 Council L egidlative Session. The Council received a fourth draft of the bill (from
Council staff) in preparation for its April 6, 1982 legidative session where it enacted Bill 71-81.
The fourth draft, however, did not accurately reflect the language about collective bargaining
subjects discussed by the Council in its March 1982 worksession and staff had to provide a
corrected version for the Councilmembers.®® Before enacting Bill 71-81, the Council continued
discussion of the “effects bargaining” provision and other bargaining subjects.

Councilmember Fosler stated that he had a different opinion than the County Executive of the
meaning of “effect on employees:”

[Personnel Director] Hilliard would draw a distinction between the decision itself (such
as adecision to lay off employees), and the way in which the decision isimplemented
(which employeesto lay off first). The former would be prohibited, but the latter would
be bargainable in Mr. Hilliard’s interpretation.®®

Councilmember Fosler, however, believed that “the employer’s rights extend to the implementation
of the decisions; the ‘effect’ is the consequence of the implementation.””® Councilmember Fosler
indicated that the legislative history of Bill 71-81 should clearly reflect that:

[T]he Council defines “effect’ [referring to the ‘effect on employees of the employer’s
exercise of rights’] in arestrictive sense. The work shall not be used as away of
initiating collective bargaining over any items that are employer rights. If the
interpretation is expanded, the Council will have to consider amendments to the law.™

Councilmember Scull agreed, noting that the language referring to “effects” was vague,
unnecessary, and that an employer “cannot do anything that does not have an effect on
employees.”’* He also noted that “establishing alegislative history does not have the force and
effect of law; it reflects only the views of Councilmembers. Every word used in labor relations
law is significant.”"®

Councilmember Scull moved that the “effects bargaining” language be deleted from the bill.™
His motion failed, with Councilmembers Scull and Gelman voting for the motion,
Councilmembers Potter, Fosler, and Crenca voting against the motion, Councilmember Gudis
not voting, and Councilmember Spector not present.”

Council President Potter acknowledged the language may be vague, but believed “it would be
disadvantageous” to exclude too much from allowable negotiations.” Councilmember Fosler
recommended watching the law’s implementation and, if necessary, modifying the law in the future.”’

%8 See 4-2-82 Memorandum from David Frankel, Legislative Counsel, to County Council at ©18-20.
% 4-6-82 County Council Legislative Minutes at p. 3864-3865.

bid. at p. 3865.

™ 1bid. at p. 3866.

2 1bid. at p. 3867.

 Ibid.

" Ibid.

" |bid. at p. 3868.

" Ibid.

" bid.
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Before enacting the bill, the Council clarified that collective bargaining for pension and retirement
benefits applied to benefits for active employees only” The Council also rejected a suggested
change to add language clarifying that the list of topics for collective bargaining was exclusive,
reasoning that some unforeseen items may arise in the future.”

As indicated above, on April 6, 1982, the Council voted unanimously (7-0) to enact the final
version of Bill 71-81.%°

B. Collective Bargaining Process

Summary of Legidation. Bill 71-81 established a process and atimeline for an employee
organization and the County Government to develop collective bargaining agreements. Thefinal
version of Bill 71-81, as adopted in July 1982, assigned discrete roles to the County Executive
and the County Council asfollows:

e The County Executive negotiated the agreement with a certified employee organization; and

e The Council approved or disapproved those portions of a contract that require
appropriation of funds or enactment, modification, or repeal of a County law.®*

Before arriving at thisfinal division of responsibilities, the Council considered a series of
legidative drafts and amendments to the process by which the Council approves or disapproves
portions of a collective bargaining agreement.

Thefirst draft of Bill 71-81:

e Required the employer (the County Executive and designees) and a certified representative
(an employee organization elected to represent a group of employees) to collectively
bargain over certain issues;*

e Established dates by which the parties had to complete certain parts of the collective
bargaining process, including resolution of impasses;®

e Required “ratification” (i.e., approval) of an agreement by the employer and employeesin a
bargaining unit;** and

e Required the County Executive to submit certain agreed-upon provisions of aratified
collective bargaining agreement to the Council and to “make a good faith effort to have
such term[s] or condition[s] implemented by Council action ....”%

"8 |bid. at p. 3865.

”1pid.

8 4-6-82 County Council Legislative Minutes at p. 3899.

8 Final Bill 71-81, § 33-80(q).

8 See Bill 71-81, Draft #1, §8 33-79(a) (election of certified representative); 33-80(a) (parties to bargaining).
% pid. § 33-80(e)-(h).

 1bid. § 33-80(g).

% |bid. § 33-80(h).
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Thefirst draft of Bill 71-81 did not provide a mechanism for the Council to approve or
disapprove terms or conditions of aratified collective bargaining agreement. Rather, this draft
required an agreement to have a provision that automatically reduced or eliminated benefits
requiring Council approval if the Council did not take action to implement those benefits.®

The second draft of Bill 71-81, submitted by the County Executive before the Council’s second
public hearing on the bill, amended the proposed process in order to give the Council the
authority to approve or disapprove those portions of a contract that require appropriation of funds
or enactment, modification, or repeal of a County law.®” This second draft required the Council,
after receiving aratified agreement from the County Executive:

e Toindicate itsintention to appropriate funds or “otherwise implement the agreement by
April 25™ and

e |f itintended to reject apart of the agreement, to state its reasons for doing so and appoint
arepresentative to convey the Council’s views to the parties.®®

If the Council intended to reject a portion of a contract requiring Council action, the law required
the parties to return to the bargaining process to “attempt to negotiate an agreement acceptable to
the Council,” to use impasse procedures to resolve impasses, and to submit a new agreement to
the Council by May 10™.% The law still required a contract to have a provision that
automatically reduced or eliminated benefits requiring Council approval if the Council did not
take action to implement those benefits.®

Table 5-5 summarizes the key dates established in this section of the bill. These dates did not
change from the first draft of the bill to the final version adopted by the Council.

Table 5-5. Summary of Key Datesin the Collective Bar gaining Process

" - Date by Which
Collective Bargaining Step Action Required

Commence collective bargaining November 1
Conclude collective bargaining January 20
Resolution of collective bargaining impasse February 1
Council indicates intention to appropriate or otherwise implement ,

o ; April 25
an agreement, or itsintention not to do so
If Council rejects aterm or condition of an agreement, parties must
renegotiate or use impasse procedure and resubmit the results to the May 10
Council

Source: Final Bill 71-81, § 33-80(d)-(g)

% |bid. § 33-80(h).

8 Bill 71-81 Draft #2, § 33-80(h).
% |hid.

& 1hid.

% |bid.
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Comparison of Language in Draft Bills. Table 5-6, beginning on the next page, tracks the
progression of the collective bargaining process through the different drafts of the bill.

The table shows the language from the first through final drafts of the bill. In reviewing the
table:

e Writing with a grey background connotes changed language from one draft of the bill to
the next;

e A blank grey box indicates that language was deleted; and

e Anarrow through a box indicates that language in that box did not change from the prior
box.
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Table 5-6. Progression of Language in Bill 71-81 Defining the Collective Bar gaining Process

Callective Bargaining Process

Draft #1 Draft #2 Draft #3 Draft #4 Final Bill

Collective bargaining shall commence Collective bargaining shall commence
no later than November 1, preceding no later than November 1, preceding
the beginning of afiscal year for the beginning of afiscal year for
which there is no contract between P | which thereisno contract between
the employer and the certified the employer and the certified
representative and shall be concluded representative and shall be concluded
on January 20. on January 20.
Theresolution of an impasse in The resolution of an impassein
collective bargaining shall be collective bargaining shall be
completed by February 1. Thesetime > completed by February 1. Thesetime
limits may be waived only by prior limits may be waived only by prior
written consent of the parties. written consent of the parties.
Any collective bargaining agreement Any provision for automatic renewal Any provision for automatic renewal
which contains a provision for or extension of acollective bargaining | or extension of acollective bargaining
automatic renewal or extension shall agreement shall be void. agreement shall be void.
be void inits entirety unless such
renewal or extension requires the
consent of both parties.
No agreement shall be valid if it No agreement shall bevaid if it
extends for less than one year or for extends for less than one year or for
more than three years. All agreements P | more than three years. All agreements
shall become effective July 1 and end shall become effective July 1 and end
on June 30. on June 30.
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Table 5-6. Progression of Language in Bill 71-81 Defining the Collective Bar gaining Process (Cont.)

Callective Bargaining Process

Draft #1 Draft #2 Draft #3 Draft #4 Final Bill

Any collective bargaining agreement Any collective bargaining agreement Any collective bargaining agreement
shall become effective only after shall become effective only after shall become effective only after
ratification of the agreement by the ratification of the agreement by the ratification of the agreement by the
public employer and the employeesin | public employer and the certified employer and the certified
the bargaining unit, except as representative, except as provided in representative, except as provided in
provided in the subsection addressing | the subsection addressing resolution the subsection addressing resolution
resolution of impasses. of impasses. of impasses.
A certified representative may provide | A certified representative may provide A certified representative may provide
for its own rules for ratification for its own rules for ratification for its own rulesfor ratification
procedures, but such rules shall be procedures. procedures.
consistent with the certified
representative’s duty of fair
representation.
Any terms of a collective bargaining
agreement which purport to restrict
the rights of management and of the
public as contained in the subsection
on “employer rights” or which
concern those subjects set forth in the
subsection on topics prohibited from
bargaining shall be null and void and
wholly unenforceable.
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Table 5-6. Progression of Language in Bill 71-81 Defining the Collective Bar gaining Process (Cont.)

Draft #1

Draft #2

olle e Barga g Process

Draft #3

Draft #4

Final Bill

A ratified agreement shall be binding on
the employer and the certified
representative.

Any term or condition thereof which
requires an appropriation of funds or
enactment, repeal or modification of a
County law shall be timely submitted to the
County Council by the employer and the
employer shall make a good faith effort to
have such term or condition implemented
by Council action ...

but the agreement shall provide either for
automatic reduction or elimination of such
conditional benefitsif the Council failsto
take such action or if funds are not
appropriated or if alesser amount is
gopropriated.

A ratified agreement shall be binding on

the employer and the certified P>
representative, and shall be reduced to
writing and executed by both parties.

>

On or before April 25, the County Council
shall indicate by a majority of four (4)
votes, its intention to appropriate or
otherwise implement the agreement, or its
intention not to do so, and shall state its
reasons for any intent to reject any part or
parts of the agreement. In the event the
Council indicatesits intention to reject, it
shall designate a representative to meet
with the parties and present the Council’s
views in their further negotiations. This
representative shall also participate fully in
stating the Council’s position in any
ensuing impasse procedure. The parties
shall thereafter meet as promptly as
possible in an attempt to negotiate an
agreement acceptable to the Council.
Either of the parties may initiate the
impasse procedure set forth in section 33-
81. Theresults of the negotiations or
impasse procedure shall be submitted to
the Council on or before May 10.

Any agreement shall provide either for
automatic reduction or elimination of such
conditional wage and/or benefits
adjustments if the Council failsto take
such action or if funds are not
appropriated or if alesser amount is
appropriated.

On or before April 25, the County Council
shall indicate by amajority of four (4)
votes, its intention to appropriate or
otherwise implement the agreement, or its
intention not to do so, and shall state its
reasons for any intent to reject any part or
parts of the agreement. In the event the
Council indicatesits intention to reject, it
shall designate a representative to meet
with the parties and present the Council’s
viewsin their further negotiations. This
representative shall also participate fully in
stating the Council’s position in any
ensuing impasse procedure. The parties
shall thereafter meet as promptly as
possible in an attempt to negotiate an
agreement acceptable to the Council.
Either of the parties may initiate the
impasse procedure set forth in section 33-
81. Theresults of the negotiations or
impasse procedure shall be submitted to
the Council on or before May 10.

>

On or before April 25, the County Council
shall indicate, by amgjority, its intention to
appropriate or otherwise implement the
agreement, or itsintention not to do so,
and shall state its reasons for any intent to
reject any part or parts of the agreement.
In the event the Council indicates its
intention to reject, it shall designatea
representative to meet with the parties and
present the Council’s views in their further
negotiations. This representative shall also
participate fully in stating the Council’s
position in any ensuing impasse procedure.
The parties shall thereafter meet as
promptly as possible in an attempt to
negotiate an agreement acceptable to the
Council. Either of the parties may initiate
the impasse procedure set forth in section
33-81. Theresults of the negotiations or
impasse procedure shall be submitted to
the Council on or before May 10.

Any agreement shall provide either for
automatic reduction or elimination of such
conditional wage and/or benefits
adjustments if the Council failsto take
such action or if funds are not
appropriated or if alesser amount is
appropriated.

A ratified agreement shall be binding on
the employer and the certified
representative, and shall be reduced to
writing and executed by both parties.

Any term or condition thereof which
requires an appropriation of funds or
enactment, repeal or modification of a
County law shall be timely submitted to the
County Council by the employer and the
employer shall make a good faith effort to
have such term or condition implemented
by Council action.

On or before April 25, the County Council
shall indicate by amajority vote its
intention to appropriate or otherwise
implement the agreement, or itsintention
not to do so, and shall stateits reasons for
any intent to reject any part or parts of the
agreement. In the event the Council
indicatesits intention to reject, it shall
designate a representative to meet with the
parties and present the Council’s views in
their further negotiations. This
representative shall also participate fully in
stating the Council’s position in any
ensuing impasse procedure. The parties
shall thereafter meet as promptly as
possible in an attempt to negotiate an
agreement acceptable to the Council.
Either of the parties may initiate the
impasse procedure set forth in section 33-
81. Theresults of the negotiations or
impasse procedure shall be submitted to
the Council on or before May 10.

Any agreement shall provide either for
automatic reduction or elimination of such
conditional wage and/or benefits
adjustmentsif the Council failsto take
action necessary to implement the
agreement, or if funds are not
appropriated, or if alesser amount is
appropriated.

Source: Bill 71-81 Draft #1, § 33-80(e)-(h); Bill 71-81 Draft #2, § 33-80(¢)-(h); Bill 71-81 Draft #3, § 33-80(€)-(h); Bill 71-81 Draft #4, § 33-80(d)-(g); Fina Bill 71-81, § 33-80(d)-(q)
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Amendment to Collective Bargaining Process Recommended by the Fraternal Order of
Police. In hiswritten public hearing testimony, FOP attorney George Driesen submitted
suggested amendments to Bill 71-81. These included amendments to the section of the bill
describing the Council’srole in the collective bargaining process.

The FOP’s suggested process differed from the process proposed in Bill 71-81. In the FOP’s
version, if the Council did not indicate by a vote its intentions regarding a collective bargaining
agreement by the date set in the law, “[t]he Council’s failure to act with respect to an agreement
... shall constitute acommitment to appropriate the funds and enact legislation required to
implement the agreement.”**

The Council did not incorporate this suggestion into the final bill.

Public Hearings. Testimony at both public hearings addressed the collective bargaining process
and the Council’sroleinit. The opinions expressed varied and included the following:

e David Eberly, President of the Montgomery County Education Association, spokein
favor of allowing the County Executive to bargain and ratify a collective bargaining
agreement without Council involvement.® He cited difficulty in bargaining for contracts
with MCPS through multiple levels of bureaucracy.®

e Jim Goeden, representing the Bethesda-Chevy Chase Chamber of Commerce, maintained
that “elected officials and only elected officials should be responsible for the spending
level of our county government.”**

e Specia Counsal Robert Hillman testified that the Executive changed this section of the
bill because based on his understanding of Charter § 305, the law could not authorize
collective bargaining or binding arbitration that bound the Council .*®

According to Mr. Hillman, the second draft of the bill established a process that provides “afinal
decision by the Council. Since the Council under ... Section 305 of the charter has the power to
enact the budget.”*

%1 See Statement of George B. Driesen on Behalf of the Fraternal Order of Police, Montgomery County Lodge 35
Before the Montgomery County Council, January 14, 1982 at Exhibit I.
92 1-14-82 Public Hearing Transcript at p. 8.
93 i
Ibid.
% Ibid. at p. 15.
% 1-25-82 Public Hearing Transcript at p. 11-12.
% |bid. at p. 13-14.
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February 4, 1982 Council Worksession. The Council discussed the collective bargaining

process in its two worksessions on Bill 71-81. In the Council’s February 1982 worksession,
Legidative Counsel David Frankel recommended deleting language from the Declaration of
Policy portion of the law that, in his opinion, “implie[d] that the Council will appropriate all
funds and enact any legislation required by a collective bargaining agreement.”®’

Mr. Hillman recommended leaving this language in the Declaration of Policy because the law
provided a mechanism for the Council to disapprove portions of a collective bargaining
agreement, as described above.®® Reiterating his public hearing testimony, Mr. Hillman
explained that “[t]he contract is not binding on the Council;” the Council could “refer the
contract back to the Executive ... and ask that portions of the contract be renegotiated for further
consideration by the Council %

Responding to Councilmember Gelman’s concern that the Executive would be contractually
bound to spend the funds in the contract, Edward Rovner, representing the Executive Branch,
reiterated that any contract would require automatic reduction or elimination of conditional terms
if the Council did not approve them.* Council President Potter articulated “the Council’s

intent ... that the contract is not final until action is taken by the Council to fund the contract.”*

March 8, 1982 Council Worksession. At Councilmember Spector’s suggestion during the
Council’s March 1982 worksession, the Council continued its discussion of its role in approving
collective bargaining agreements.’® Mr. Hillman reiterated the Council’s opportunity under the
law to indicate its intention to appropriate funds for a contract, or not — “the agreement is
conditioned on the Council’s action.”*® Councilmember Spector commented that “this
procedure places the Council in a situation where it has to address the matter late in its budget
deliberations, after not having been a party to the negotiations and after the negotiations have
aready taken place ....”**

The minutes from this worksession include numerous points, not attributed to any specific
individual, on this process. Some include:

e “[I]tisa3-year agreement for which the Council may not want to commit for the last two
years;”

e “[T]hebill provides no means of binding the council which gives the FOP pause as it
may give up certain things to gain a 3-year agreement;”

e “[I]t would be unwise to have the Council meet with the parties in the bargaining process.”

e [I]f the Council maintains an attitude of cooperation, the process will work, and thisis
something the Council, educated in labor relations, is likely to do.”*®

97 2.4-82 County Council Minutes at p. 2.

103 | hig
104 |hid, at p. 9.
105 | i,
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Councilmember Scull asked the FOP representatives whether they would make a commitment
not to try to overturn the procedures in court.’® In response:

Mr. Driesen responded that the FOP is an organization, he and Mr. Katz are its attorneys.
He could not make that commitment for the organization.... Heisnot in a position to say
that the FOP will not litigate that position. He is representing a democratic organization
which has a constitutional right to litigate.’”

Final Bill. Before enacting the bill, the Council made minor changes to the bill’s language,
including adding language to clarify that a collective bargaining agreement would provide for
automatic reduction or elimination of conditional wages or benefitsif the Council did not take
action “necessary to implement the agreement.”'®

C. I mpasse Procedures

Summary of Legislation. Bill 71-81 established a process for resolving “impasses” in the
collective bargaining process. An “impasse” occurs when bargaining parties reach a point where
they cannot agree on an issue or issues. As enacted by the Council, Bill 71-81 established a
process of “mediation and binding arbitration” to resolve impasses.

e “Mediation” is aprocess where a neutral individual (a““mediator”) tries to help opposing
parties reach a voluntary, negotiated resolution to a disagreement; and

e “Binding arbitration” is a process where a neutral individual (an “arbitrator””) examines
both sides of a disputed issue and makes a decision in favor of one side or the other that
both sides have agreed to accept.

Few changes were made in this section of the bill from the first to the final draft and little
substantive discussion occurred at the Council worksessions on this section of the bill.**
Accordingly, this section of the report summarizes the language in the fina draft of the bill, but
does not chronicle the minor changes from the first to the final drafts.

The section of the bill on impasse procedures:

e Established the position of an “Impasse Neutral” — a contract employee responsible for
mediating and arbitrating collective bargaining disputes between an employee
organization and the County Government;

e Established a caendar for resolving collective bargaining impasses;

e Required the Impasse Neutral to try to broker an agreement through mediation if an impasse
existed between the parties,

196 | hid. at p. 10.

97 | bid.

108 4.6-82 County Council Legislative Minutes at p. 3866.

1% Compare Bill 71-81 Draft #1, § 33-81 with 4-6-82 County Council Legidative Minutes at p. 3889-3892.
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e Gavethe Impasse Neutral the power to choose between competing “final offers” of the
parties if mediation was unsuccessful; and

e Established factors the Impasse Neutral must consider when picking a “final offer.”*
Table 5-7 summarizes key dates established in this section of the bill.

Table5-7. Summary of Key Datesin the Impasse Resolution Procedure

Impasse Procedur e Step ADc?itgnbéZqYSiifgd
Parties choose an Impasse Neutral November 10
Impasse deemed to exist if parties have not reached an agreement January 20
][mpasse Neutral must select the “more reasonable” find offer from the February 1
inal offers submitted by the parties

Source: Final Bill 71-81, § 33-80(d)-(g)

Process Established for Resolution of Impasses. The law required the parties to choose an
Impasse Neutral — either through agreement or through a process of the American Arbitration
Association — before November 10™ in any year in which the parties engaged in collective
bargaining."! The parties split any fees or costs associated with hiring an Impasse Neutral .*?

In the collective bargaining process, either party could declare an impasse at any time or, if the
parties have not reached an agreement by January 20", the law deemed an impasse to exist.*3
The law required the Impasse Neutral to try to mediate impasses as afirst step.***

If the Impasse Neutral decided that a“bonafide” impasse exists, the law established an
arbitration process for the Impasse Neutral to use to resolve theimpasse.™ This process
includes the following steps:

e Submission of “final offers.” The Impasse Neutral requires each party to submit a
“final offer.” At the Impasse Neutral’s discretion, the final offer can be either a complete
draft of a proposed collective bargaining agreement or a “complete package proposal” —
identifying only unresolved issues."*

e Submission of evidence. At the Impasse Neutral’s discretion, the Impasse Neutral can
require the parties to submit evidence or make arguments in support of their proposal.
The Impasse Neutral can hold a hearing for this purpose that is not open to the public.
The evidence presented cannot contain any history of the bargaining of the immediate
dispute, nor any settlement offers made that were not part of the offer presented to the
Impasse Neutral "

110 5ea Final Bill 71-81, § 33-81.
" |bid. § 33-81(a).

12 | pid.

3 1hid. § 33-81(b)(1).

14 pid. § 33-81(b)(2).

13 1pid. § 33-81(b)(3)-(7).

18 1pid. §33-81(b)(3).

17 1hid. § 33-81(b)(4), (6).
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e Selection of “morereasonable” final offer. On or before February 1%, the Impasse
Neutral must select “the more reasonable” final offer submitted by the parties and must
base the selection only on criteria established in the law.**®

¢ No changesto chosen final offer. When choosing “the more reasonable” final offer, the
Impasse Neutral must select the whole offer of a party and cannot make any changes to
the offer. ™

e Final offer becomes agreement between the parties. Thefinal offer selected by the
Impasse Neutral, plus all previously agreed-upon items identified by the parties, represent
the final agreement between the parties. The parties are required to execute this
agreement.'®

Table 5-8 identifies the exclusive set of factors on which the Impasse Neutral can base the
selection of the “more reasonable” final offer.

Table 5-8. Factorson Which Impasse Neutral Must Base Selection of “Final Offer”

Factors on Which the Impasse Neutral Can Base the Selection of a Final Offer

Past collective bargaining contracts between the parties, including the past bargaining history that led to such contracts, or
the pre-collective bargaining history of employee wages, hours, benefits and working conditions.

Comparison of wages, hours, benefits and conditions of employment of similar employees of other public employersin
the Washington metropolitan areaand in Maryland.

Comparison of wages, hours, benefits and conditions of employment of other Montgomery County personnel.

Wages, benefits, hours and other working conditions of similar employees of private employersin Montgomery County.

The interest and welfare of the public.

The ability of the employer to finance economic adjustments and the effect of the adjustments upon the normal standard
of public services by the employer.

Source: Final Bill 71-81, § 33-81(b)(5)(A)-(P).

Amendment to I mpasse Procedur es Recommended by the Fraternal Order of Police. In his
written public hearing testimony, FOP attorney George Driesen submitted suggested
amendments to Bill 71-81, including amendments to the section of the bill describing impasse
procedures. The FOP’s amendments differed from the final version of Bill 71-81 in the
following ways:

e A panel of three arbitrators, not one, would resolve impasses — one appointed by the
Council, one appointed by the employee organization, and a third appointed by the first
two arbitrators or chosen through a process of the Federal Mediation and Conciliation
Service or the American Arbitration Association.

e Thetype of evidence that the parties could submit to the arbitrators was not limited in any
way — parties could submit “any ... evidence and other data deemed relevant by the
arbitration panel ....”

18 | hid, § 33-81(b)(5).
119 | hid., § 33-81(b)(5), (6).
120 |1id. § 33-81(b)(7).
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e Each party would submit to the panel its “last and best offer” for each individual “issuein
dispute,” not for a complete package of issues.

e Anaward would be binding on the Council, the County Executive, and the employee
organization, not just on the County Executive and the employee organization.'**

The Council did not incorporate this suggested language into the final bill.

Public Hearings. Regarding impasse procedures, comments at the public hearings focused
primarily on the issue of binding arbitration. Special Counsel Robert Hillman explained that the
County Executive interpreted the language in the Charter amendment to refer to interest arbitration,
not grievance arbitration, which is why he included interest arbitration in the proposed bill.*??

Attorney George Driesen, speaking on behalf of the FOP, praised the County Executive for his
courtesy and willingness to discuss issues with the FOP when drafting the bill. However, because
the bill gave the Council the final authority to approve or reject certain provisionsin any
agreement, he characterized the bill as “inadequate, both as a matter of law in the county and asa
matter of policy” because by not binding the Council as part of the arbitrator’s final decision, the
bill did not allow for “final adjudication” of impasses.'*

Mr. Driesen stated that:

It iswidely recognized that there must be a fair and equitable method of resolving once
and for al disagreements over the contents of collective bargaining agreements when one
of the bargaining parties represents the uniformed services. Otherwise uniformed
employees may strike even though a strike is unlawful because they have no other means
of obtaining a settlement that is perceived to befair.... The FOP is opposed to strikes by
police officers. The Fraternal Order of Police, the parent organization, expressly forbids
strikes, and that rule binds Lodge 35.**

Two individuals at the public hearing opposed binding arbitration as a part of collective
bargaining. Tom Israel, aformer Board of Education member, and Jim Goeden, representing the
Bethesda-Chevy Chase Chamber of Commerce, predicted that any agreement reached through
arbitration would become the minimum negotiating point for all other County employees.**® On
the other hand, John Fiscella, a private consultant on problems in public sector |abor relations,
spoke at the public hearing about a study by Dr. Arvid Anderson that found that public sector
settlements based on binding arbitration were less costly than “those agreed to voluntarily in
mutually agreed to contracts.”*?°

March 3, 1982 Council Worksession. At the Council’s second worksession on the bill, Mr.

Driesen stated that the bill does not have classic “interest” arbitration because the arbitrator’s

decision only binds the County Executive in his recommendations to the Council — it does not
bind the Council .**’

12! See Statement of George B. Driesen on Behalf of the Fraternal Order of Police, Montgomery County Lodge 35
Before the Montgomery County Council, January 14, 1982 at Exhibit I.

122 1.25-82 Public Hearing Transcript at p. 15.

22 |pid. at p. 25.

2% pid. at p. 27.

25 |pid. at p. 15-17.

126 1.14-82 Public Hearing Transcript at p. 32.

127 3.8-82 County Council Minutes at p. 5.
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As enacted by the Council, the final version of Bill 71-81 required the parties to resolve impasses
through mediation and binding arbitration.

D. Permanent Umpire

As adopted by the Council, the final version of Bill 71-81 also created a position of “Permanent
Umpire” to implement and administer the sections of the law addressing selection and certification
of employee organizations and prohibited practices. Like the section of the bill establishing the
impasse procedure, few changes were made in this section of the bill from the first to the final
draft.’® This section of the report describes the language in the final draft of the hill.

The Permanent Umpire’s duties included:

e Creating regulations and procedures to implement and administer the sections of the law
overseen by the Permanent Umpire;

e Reqguesting needed assistance, service, and data from the County Executive and an
employee organization;

e Holding hearings,

e Holding and conducting elections for the certification or decertification of employee
organizations,

e Investigating and resolving allegations of prohibited practices, deferring to negotiated
grievance procedures or the Law Enforcement Officers Bill of Rights, where necessary;

e Obtaining support and expending funds allocated in the County budget as necessary; and

e Exercising other powers and performing other duties as specified in the law.*®

Under the law, the County Executive appointed and the Council confirmed a Permanent Umpire,
who would serve afive-year term as a contract employee.*®® The law also required the
Permanent Umpire to have experience as alabor relations “neutral” — with no ties to the interests
of either the employer or employee organizations.**

Public Hearings. At the second public hearing, Special Counsel Robert Hillman testified that
the Permanent Umpire was added to the law to ensure “free choice” by employees and “fair
dealing.” Kathy Dolan, representing an organization called the Employee Organizations Task
Force, commented that the Permanent Umpire “looks like a bargain basement version of a Public
Employee Relations Board and has some real flaws.”*** Specifically, Ms. Dolan asserted,
without elaboration, that certain provisions of the law would hamper information gathering by
the Permanent Umpire.*®

128 Compare Bill 71-81 Draft #1, § 33-77 with 4-6-82 County Council Legislative Minutes at p. 3875-3878.
129 Final Bill 71-81, § 33-77(a).

30| hid. § 33-77(0), (C).

3! Final Bill 71-81, § 33-77(b).

132 1.25-82 Public Hearing Transcript at p. 22.

33 1 hid.
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February 4, 1982 Council Worksession. At the Council’s February 1982 worksession, the
Council rejected a suggested amendment that would specify the manner in which the Permanent
Umpire would conduct run-off elections.™* Special Counsel Hillman suggested rejecting the
language because the legidlation was written to give the Permanent Umpire “full discretion
regarding election procedures.”**®

E. Definition of “Employee”

As adopted by the Council, the final version of Bill 71-81 defined the class of employees with the
right to collective bargaining representation as any police officer in a non-supervisory classification
below the rank of Police Sergeant.*** According to Special Counsel Robert Hillman, the County
Executive defined the class this way because it mirrored the definition in the “Meet and Confer” law
and because the County Executive strongly believed that sergeants were a part of police
management.*3’

F. Employee Rights
As adopted by the Council, Bill 71-81 established a set of employee rights with respect to the
collective bargaining process.**® It also outlined certain rights and/or duties of the employer and
an employee organization. Table 5-9 summarizes the rights and duties outlined in the final
version of the legislation.

Table 5-9. Summary of Rightsand Dutiesin the Police Collective Bargaining Bill

Employee Rights Certified Representative Duties Employer Duties

e To extend to the certified
representative the exclusive right
to represent the employees for the
purposes of collective bargaining,

e To form, join, support,
contribute to, or participate in an
employee organization or its
lawful activities.

e To serve asthe bargaining agent for
al employees.

e To represent fairly and without

® To refrain from forming, joining,
supporting, contributing to, or
participating in an employee
organization or its lawful
activities.

e To befairly represented by a
certified representative, if any.

discrimination all employees without
regard to whether the employees are
or are not members of the employee
organization or are paying dues or
other contributionsto it or
participating in its affairs (seeking to
enforce avalid agency shop
provision does not violate this duty).

including the orderly processing
and settlement of grievances as
agreed by the parties.

Source: Final Bill 71-81, § 33-78(a)-(c).

G. Prohibited Practices

As adopted by the Council, the final version of Bill 71-81 outlined alist of “prohibited practices”
for both the employer and an employee organization.’*® The law assigned the Permanent Umpire
responsibility for investigating, holding hearings on, determining the validity of, ordering parties
to stop, and crafting remedies for prohibited practices.**

134 2.4-82 County Council Minutes at p. 9.
1% |bid.

13 Final Bill 71-81, § 33-76.

137 1.25-82 Public Hearing Transcript at p. 7.
38 Final Bill 71-81, § 33-78(a).

139 | hid. § 33-82(a), (b).

10 hid, § 33-82(c), (d).
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The law included the following examples of remedies to prohibited practices:

¢ Reinstating employees with or without back pay;
e Making employees whole for any losses resulting from a prohibited practice; and
e Withdrawing or suspending an employee organization’s right to negotiate or continue

membership dues deductions, or agency shop benefits.

141

Table 5-10 summarizes the practices prohibited in the law.

Table 5-10. Summary of Prohibited Practicesin Bill 71-81

Employers are Prohibited From...

Employee Or ganizations and Employees
Are Prohibited From...

Interfering with, restraining or coercing employeesin the
exercise of any rights granted to them under the police
collective bargaining law.

Dominating or interfering with the formation or
administration of any employee organization or
contributing financial or other support to it (excluding
membership dues deductions and reasonabl e use of
County facilities to communicate with employees).

Encouraging or discouraging membership in any employee
organization by discrimination in regards to hiring, tenure,
wages, hours, or conditions of employment.

Discharging or discriminating against a public employee
for filing charges, giving testimony, or otherwise lawfully
aiding the administration of the police collective
bargaining law.

Refusing to bargain collectively with a certified employee
organization.

Refusing to reduce to writing or refusing to sign a
bargaining agreement that has been agreed to in all
respects.

Refusing to process or arbitrate agrievance if required
under a grievance procedure contained in a collective
bargaining agreement.

Directly or indirectly opposing the appropriation of funds
or the enactment of legislation by the County Council to
implement an agreement reached between the employee
and the certified employee organization under the police
collective bargaining law.

Engaging in alockout of employees.

Interfering with, restraining or coercing the employer or
employeesin the exercise of any rights granted to them
under the police collective bargaining law.

Restraining, coercing or interfering with the employer in
the selection of its representatives for the purposes of
collective bargaining or the adjustment of grievances.

Refusing to bargain collectively with the employer if an
employee organization is the certified representative.

Refusing to reduce to writing or refusing to sign a
bargaining agreement that has been agreed to in all
respects.

Hindering or preventing, by threats of violence,
intimidation, force or coercion of any kind, the pursuit of
any lawful work or employment by any person, public or
private, or obstructing or otherwise unlawfully interfering
with the entrance to or egress from any place of
employment, or obstructing or unlawfully interfering with
the free and uninterrupted use of public roads, streets,
highways, railways, airports or other ways of travel or
conveyance by any person, public or private.

Hindering or preventing by threats, intimidation, force,
coercion or sabotage, the obtaining, use or disposition of
materials, supplies, equipment or services by the employer.

Taking or retaining unauthorized possession of property
of the employer or refusing to do work or use certain
goods or materials as lawfully required by the employer.

Forcing or requiring the employer to assign particular
work to employees in a particular employee organization
or classification rather than to employeesin another
employee organization or classification.

Causing or attempting to cause the employer to pay or
deliver or agree to pay or deliver any money or other thing
of value, in the nature of an exaction, for services which
are neither performed or to be performed.

Source: Findl Bill 71-81, § 33-82(a), (b)

1 | pid. § 33-82(d).
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At the second public hearing on the bill and at the Council’s March 1982 worksession, FOP
attorney George Driesen raised a strong objection to including some of the prohibited practices
in the law because they are “crimina violations. They have no place in alabor relations
ordinance ....”*** The Council did not amend the bill to address Mr. Driesen’s concerns.

H. Prohibition on Strikes and L ockouts

The Charter amendment required the collective bargaining law to prohibit strikes or work stoppages
by police officers.**® Accordingly, as adopted by the Council, Bill 71-81 prohibited employees and
employee organizations from striking and prohibited the County from locking out employees.***

The legidation prohibited the County Executive from paying any employee for a period that the
employee was engaged in a strike.*® Thefinal bill aso gave the Permanent Umpire authority to
investigate and hold hearings on alleged violations of this portion of the law. ** If the
Permanent Umpire found that a violation occurred, the County Executive could:

e Impose disciplinary action, including dismissal from employment, on employees engaged
in prohibited conduct;

e Terminate or suspend an employee organization’s dues deduction privilege; and

e Revoke the certification of an employee organization and disqualify it from elections for
up to two years. */

Public Hearings. FOP attorney George Driesen testified that the FOP opposed the provision in
law prohibiting paying an employee for the time the employee was engaged in a strike.**® Mr.
Driesen argued that even though the FOP did not condone strikes, the provision would tie the hands
of afuture County Executive who might find areason to pay employees who engaged in a strike.**°
The Council retained the provision in the bill prohibiting the County Executive from paying any
employee for a period that the employee was engaged in a strike

l. Election of a Certified Representative

As adopted by the Council, Bill 71-81 established an election process for certifying or
decertifying an employee organization as the police officers’ collective bargaining
representative.*®® However, the bill allowed an organization certified as the police officers’
representative under the “Meet and Confer” law to become certified under the collective
bargaining law without an election if that organization filed avalid petition for certification
within a certain timeframe after the bill became law and if no other employee organization filed a
valid petition for certification.™™ Except for this exception, Bill 71-81 prohibited “voluntary
recognition” of an employee organization.™

142 1.25-82 Public Hearing Transcript at 32, 34; 3-8-82 County Council Minutes at p. 11.
143 Charter of Montgomery County, Maryland, § 510, adopted November 4, 1980.
1% Final Bill 71-81, § 33-84(a).

15| bid, § 33-84(h).

% | bid. § 33-84(c).

147 | bid.

148 1.25-82 Public Hearing Transcript at p. 33.

149 | bid.

10 See Final Bill 71-81, § 33-79.

5L | hid. § 33-79(a)(6).

132 | bid. § 33-79(e).
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The law required an employee organization to receive amajority of votes cast in an election for
certification to win the election.™> Under the law, the Permanent Umpire received petitions for
certification and decertification of employee organizations and supervised elections.*>*

J. Agency Shop Provisions

As adopted by the Council, Bill 71-81 prohibited a collective bargaining agreement from
requiring membership in, participation in, or contributions to an employee organization by
employees, except for an “agency shop” provision.’* An “agency shop” provision, as defined in
the law, refersto a provision in a collective bargaining agreement:

[R]equiring, as a condition of continued employment, that bargaining unit employees pay
a service fee not to exceed the monthly membership dues uniformly and regularly
required by the employee organization of all its members. Any agency shop agreement
shall not require the payment of initiation fees, an assessment, fines or any other
collections or their equivalent, as a condition of continued employment.*®

At the first public hearing on the bill, Montgomery County Education Association President
David Eberly expressed his support for agency shop agreements.*>’

K. Employee Representation in Grievances

Thefirst drafts of Bill 71-81 required the County Government to give an employee organization
the exclusive right to represent employees in grievances.™® In the Council’s February 1982
worksession, Council Legidative Counsel David Frankel recommended removing this language,
reasoning that an employee might want representation in a grievance by private counsel.*

Special Counsel Robert Hillman objected to the suggestion, reasoning that allowing private
counsel to handle grievances under the contract “could weaken the process.”*® The FOP’s
attorney, Mr. Driesen agreed with Mr. Hillman.*®*

The Council did not change the language in the bill. The final bill, as adopted by the Council,
gave an employee organization the exclusive right to represent employees in grievances.'®

L. Payment of Election Costs

As adopted by the Council, Bill 71-81 required the County to pay for the cost of conducting
elections of employee organizations.*® At the Council’s second worksession on the bill,
someone (unidentified) suggested changing the bill’s language to indicate the cost would be
“borne 50 percent by the County and 50 percent by the employee organizations.”*** The Council
did not make this change.'®

1531 hid. § 33-79(b)(6).

541 bid. § 33-79(8)(1)-(2), (b).

| pid. § 33-78(d).

156 | bid. § 33-76.

157 1.14-82 Public Hearing Transcript at p. 6-7.
158 Bill 71-81 Draft #1, § 33-78(b); Bill 71-81 Draft #2, § 33-78(b).
159 2.4-82 County Council Minutes at p. 7.

160 1 higi,

181 1hid,

182 | pid.; see also Final Bill 71-81, § 33-78(h).
183 Final Bill 71-81, § 33-79(d).

164 3.8-82 County Council Minutes at p. 12.

155 | bid.
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CHAPTER VI. Establishing Collective Bargaining for County Gover nment Employees

Bill 19-86, enacted on June 24, 1986, established a collective bargaining system for Montgomery
County Government employees — not including police officers and firefighters. Bill 26-99,
enacted on March 7, 2000, changed the impasse resol ution process established in Bill 19-86 — a
mediator/fact-finder process — to a process of binding arbitration.

This Chapter summarizes the history of these laws and is organized as follows:

e Section I, History of and L egidlative I ssuesin Bill 19-86, summarizes the legislative
history of the Bill 19-86, including a description of the adoption of Montgomery County
Charter 8 511, and describes the primary issues addressed during the legislative process
leading up to approval of Bill 19-86; and

e Section |1, History of and L egidative Issuesin Bill 26-99, providesasimilar
description of the legidlative history of and primary issues addressed in Bill 26-99.
I HISTORY OF AND LEGISLATIVE | SSUESIN BILL 19-86
The table below provides key dates related to Bill 19-86.

Table6-1. Key Datesfor Bill 19-86

Passed by Signed by

Council Executive Took Effect

Introduction  PublicHearing  Worksessions

May 29, 1986

March 25,1986  April 22, 1986 June 5, 1986 June 24, 1986 June 30, 1986 Sept. 29, 1986
June 19, 1986

Bill Sponsored By: Personnel Committee

On June 24, 1986, the Council unanimously approved (7-0) the final version of Bill 19-86, which
allowed an employee organization elected by County Government employees to bargain with the
County Government over wages, hours, and other terms and conditions of employment. The
Councilmembers at the time were Rose Crenca, Scott Foder, Esther Gelman, William Hanna,
Michael Gudis, Neal Potter, and David Scull.*

! See 6-24-86 County Council Legislative Minutes at 5952; Final Bill 19-86.
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As enacted by the Council, Bill 19-86:

o Allowed acertified employee organization the exclusive right to bargain on behalf of
employees for issues such as. salaries and wages, pension and retirement benefits, hours
and working conditions, and the amelioration of the effect on employees when the
County Government’s exercise of “employer rights” causes aloss of existing jobs,

e Allowed an employee organization to bargain for an agency shop provision — which
would require an employee to pay union dues or an equivalent fee to aunion or, in the
aternative, to a non-union, nonreligious charity;

e Allowed aneutral individual (called a“mediator/fact-finder”) to help resolve impasses
through a mediation/fact-finding process with an employee organization and the County
Government; and

e Allowed the Council to approve or disapprove provisions of a collective bargaining
agreement that required appropriation of funds; the enactment, repeal, or modification of
County law; or which had or could have a present or future fiscal impact.

A. Legidative History of Bill 19-86
1. Adoption of Montgomery County Charter 8 511

In the November 1984 general election, Montgomery County voters approved a ballot question to
add a new 8§ 511 to the County Charter allowing the Council to enact legislation providing
collective bargaining rights for County Government employees not covered by Charter § 510
(collective bargaining for police officers).?

The County Council proposed the ballot provision, entitled Collective Bargaining — County
Empl oyees, which stated:

The Montgomery County Council may provide by law for collective bargaining, with
arbitration or other impasse resolution procedures, with authorized representatives of
officers and employees of the County government not covered by section 510 of this
Charter. Any law so enacted shall prohibit strikes or work stoppages for such officers
and employees.?

The ballot language, as approved by the voters, differed from Charter § 510 in two significant
ways. First, the language in Charter 8 511 stated that the Council “may provide by law for
collective bargaining,” whereas Charter § 510 stated that the Council “shall provide by law for
collective bargaining.” In other words, Charter 8 510 requires the Council to provide collective
bargaining legidation for police officers, where Charter § 511 gives the Council discretion
whether to enact collective bargaining legislation for other County Government employees.*

2 See 5-29-86 Memorandum from Charles Gilchrist, County Executive, to William Hanna, Council President at p. 1
[hereinafter «“5-29-86 Gilchrist Memo”]; County Council Resolution 10-894.

3 County Council Resolution 10-894.

* See Minority Views on Charter Review Commission Recommendation B: A New Section 511 re Collective
Bargaining for County Employees. In this March 1984 report, several members of the Charter Review Commission
(CRC) disagreed with the CRC’s decision to recommend Charter § 511 with discretionary, rather than mandatory,
language.
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Second, the language in Charter 8 511 gave the Council discretion in the type of impasse procedure
to include in the law, authorizing “arbitration or other impasse resolution procedures.” Charter

8 510 authorized only “binding arbitration.” In the Council’s July 26, 1984 worksession where it
approved the ballot language, MCGEO President Gino Renne indicated that MCGEO preferred
binding arbitration because “without it there will be inconsistency and uncertainty about how an
impasse will be resolved.”

Before the Council approved the above ballot language, several Councilmembers suggested
amendments to the ballot language that did not pass.® Councilmember Hanna moved to amend the
above ballot language to alow for collective bargaining with “mediation or non-binding arbitration”
instead of “arbitration or other impasse resolution procedures.”’

In response to the motion, Council President Gelman recommended including broad language in
the ballot measure® Elizabeth Spencer, amember of the Charter Review Commission, indicated
that changing the language to allow only non-binding impasse procedures would conflict with
the language in Charter section 510.°

Councilmember Potter believed that binding arbitration would remove some of the Council’s
authority to make final decisions.® Councilmember Hanna echoed Councilmember Potter’s
concern, objecting to “relinquishing” Council authority to an arbitrator.”* However, Councilmember
Hanna’s motion failed, with Councilmembers Hanna and Scull voting for the motion and
Councilmembers Gudis, Potter, Crenca, Fosler, and Gelman voting against the motion.*?

Councilmember Potter also made a motion to amend the ballot language to indicate that a
collective bargaining law “may” prohibit strikes or work stoppages, instead of “shall” prohibit.
The motion was not seconded. The Council subsequently approved the language for the ballot.

2. Collective Bargaining L egidation

In March 1986, approximately 16 months after County voters approved Charter § 511, the
Council introduced Bill 19-86 to implement the new Charter provision. The Council’s Personnel
Committee developed the first draft of Bill 19-86. The Committee also drafted alternative
language - in the form of amendments to the bill - to give the Council choices on those issues
and the opportunity for public debate.™®

® 7-26-84 County Council Minutes at p. 7. 1n 1983, shortly after being elected MCGEO President, Mr. Renne sent a
memo to the Charter Review Commission advocating for collective bargaining with binding arbitration for County
employees. See 10-27-83 Memorandum from Gino Renne, MCGEO President, to Montgomery County Charter
Review Commission.

6 7-26-84 County Council Minutes at p. 7-8.

"Ibid. at p. 7.

& Ibid.

? 1bid.

% pid.

1 pid.

2 pid.

13 3-25-86 Memorandum from Frances Moran, Office of Legislative Counsel Staff Attorney, to County Council.
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The Council held a public hearing on Bill 19-86 in April 1986. The Council then held three
worksessions on the bill — on May 29, June 5, and June 19, 1986. Councilmember Gelman
explained during the public hearing that any provision in the bill did not necessarily represent the
Personnel Committee’s position on an issue, but was one possible way to address the issue.™

Note: The official bill file for Bill 19-86 from the Council’s Legislative Information Services
Office contained two drafts of the bill — the first and the final drafts. These two drafts are labeled
“Staff — 3/17/86” and “4 — 6/24/86.” This chapter refers to the 3-17-86 draft as the “first draft” of
the bill and refers to the 6-24-86 draft of the bill asthe “final draft” or “final version” of the bill.

County Executive’s Position. County Executive Charles Gilchrist expressed general support
for establishing a collective bargaining law in aMay 29, 1986 memo to Council President
Hanna.® His memo detailed his support or opposition for specific provisionsin the bill and for
the Personnel Committee’s amendments submitted with the bill .26

At the public hearing on the bill, County Personnel Director William Garrett testified that “the
Executive Branch is supportive of the legislation as proposed and pledgesits full support in
upcoming Council work sessions to obtain legislation that is equitable to all parties and that will
foster a harmonious relationship between the County Government and its employees.”"’

By the time of the first Council worksession on the bill, Sean Rogers, representing the County
Executive, reported that based on discussions with MCGEO representatives, MCGEQ’s positions
and the County Executive’s positions “on the major issues [in the bill] are substantially
similar.”*® Personnel Director Garrett estimated for the Council that the Bill 19-86 would give
approximately 3,570 County Government employees collective bargaining rights— 1,270
employeesin aservices, labor and trades (SLT) bargaining unit and to 2,300 employeesin an
office, professional and technical (OPT) bargaining unit.*

Public and Employees Support and Opposition to the Bill. At the public hearing, every
speaker except one supported establishing collective bargaining rights for County Government
employees. The table (on the next page) lists some of the people who spoke in favor of
collective bargaining, along with their affiliation.

14 4-22-86 Public Hearing Transcript at p. 24.

15 5.29-86 Gilchrist Memo at p. 1.

% bid. at p. 1-9.

7 4-22-86 Public Hearing Transcript at p. 12.

18 5.29-86 County Council Minutes at p. 1.

19 4-22-86 Public Hearing Transcript at p. 7. MCGEO President Gino Renne estimated for the Council that under
the “Meet and Confer” law, between 65 and 70 percent of employeesin the SLT unit and between 43 and 50 percent
of employeesin the OPT unit were members of MCGEO. |bid. at p. 26.
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Table 6-2. Partial List of Public Hearing Participants Who Supported
Establishing Collective Bargaining Rightsfor County Gover nment Employees

Individual

Affiliation

Earl Casey, Executive Director

Food and Allied Service Trades, Washington Metropolitan Council

Vincent Foo, President

MCCSSE Loca 500 of the Service Employees International Union, AFL-CIO

Ernie Greco, Representative

Maryland State/D.C. AFL-CIO

Fred Keeney, President

Fraternal Order of Police, Maryland National Capital Park Police Lodge 30

Mark Simon, President

Montgomery County Education Association

William Thompson, Esg.

Attorney representing MCGEO-UFCW Local 400

Jodlyn Williams, Second Vice Pres.

MD State/D.C. AFL-CIO (and Pres. of the Metro. Wash. Council AFL-CIO%)

Maria Coleman, President

Latin American Council for Advancement

Mark Simon, Representative

Washington Building and Construction Trades Council

Sarita Kubli, President

Montgomery County Department of Public Libraries Staff Association

Irv Riskind, Representative

Grey Panthers

Darlene Taper, Chairperson

Staff Nurse Council

Maureen Walter, Representative

Police Service Aides Association

Mauricio Cortina, Psychiatrist

Montgomery County Health Department

Heidi Hsia, Psychologist

Montgomery County Health Department

Lulu Richardson, Employee

Montgomery County Health Department

Diana Tash, Health Room Technician

Montgomery County Health Department

Donald Shaw, Employee

Montgomery County Department of Transportation

Roger Wolfe, Employee Montgomery County
Dr. Robert Allnutt Individual
Keith Prouty Individua
Dave Robbins Individua

Source: 4-2-86 Public Hearing Transcript

MCGEO? attorney William Thompson, testified in favor of collective bargaining rights for
County Government employees. In histestimony, Mr. Thompson also voiced some concerns
about Bill 19-86, stating that “[t]he proposed bill ... includes a number of provisions and
optional provisions which seriously undermine the overall effectiveness of the legislation, should
these provisions be included in the statute as passed by the full Council.”?

2 |bid. at p. 61.

2L At this time, MCGEO was affiliated with the United Food and Commercial Workers International Union (UFCW)
and was known as MCGEO-UFCW Local 400. Seelbid. at p. 14.

#bid. at p. 15.
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Citing poor working conditionsin libraries, safety concerns, and gender-based wage
discrimination in County Government, Sarita Kubli, President of the Montgomery County
Department of Public Libraries Staff Association, testified that “[w]e’ve exhausted other routes,
and we are counting on collective bargaining to hasten pay equity implementation and improved
working conditions for all County employees.” Similarly, Darlene Taper, Chairperson of the
Staff Nurse Council, testified that “the Community Health Nurses of Montgomery County have
found the policy of Meet and Confer to be unsatisfactory.”?*

Harold Wirth, representing the Montgomery County Taxpayers League, was the only person at the
public hearing to testify in opposition to Bill 19-86. Mr. Wirth testified that “union control of
government inevitably leads to higher costs of government, our responsibility to the taxpayers of
our County dictates that we impress upon you the unfairness of approving any act leading to higher
costs and therefore taxes.”® He asserted that “[Bill 19-86] takes [Councilmember’s] elective
power right out of your hands and places this power in the hands of union bosses who will control
our government.”%

Many individuals also wrote | etters supporting or opposing the bill.”” Among those weighing in
favor of collective bargaining rights for County Government employees were Gail Ewing %
(elected in 1990 to the Council) and Maryland State Senator Stewart Bainum.?

B. Major Legidativelssuesin Bill 19-86
The final version of Bill 19-86 addressed numerous issues, including:

Employees Represented in the Law;
Subjects for Bargaining;

Employer Rights;

Collective Bargaining Process,
Election of a Certified Representative;
Bargaining Units;

Labor Relations Administrator;
Employee Rights;

Preemption of Laws and Regulations;
Cost-of-Living Adjustment;
Prohibition on Strikes and L ockouts; and
Prohibited Practices.

2 bid. at p. 34.

2 |bid. at p. 45.

% |bid. at p. 88. Mr. Wirth was joined at the public hearing by Richard Mancuso, the Chairman of the Board of the
Montgomery County Taxpayers League.

% |bid. at p. 91.

% See 4-22-86 Written Testimony on Collective Bargaining Bill 19-86, by Gail Ewing.
% See 4-22-86 Written Testimony on MC 19-86, by Senator Steward Bainum, Jr.
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This section summarizes these issues.
1. Employees Represented in the Law

Similar to Bill 11-76 (the “Meet and Confer” law), the final version of Bill 19-86 defined an
“employee” eligible for collective bargaining rights under the law as “any person who works
under the County government merit system on a continuous full-time, career or part-time, career
basis.” Thefina version of Bill 19-86, as adopted by the Council in 1986, excluded 19 groups
of employees from representation. * Table 6-3 lists the specific groups excluded from
representation.

Table 6-3. Summary of Employees Excluded from Representation
Under the County Gover nment Collective Bargaining Law

Groups of Employees Excluded from Representation
Under the County Government Collective Bargaining L aw

e Confidential aidesto elected officials;

e  All persons not in the merit system;

e Heads of principa departments, offices, and agencies,

e Deputies and assistants to heads of principal departments, offices, and agencies,

e  Personswho provide direct staff or administrative support to the head of a principal department, office, or
agency, or to adeputy or assistant within the immediate office of ahead of a principal department, office, or

agency,

e  Persons reporting directly to or whose immediate supervisor isthe County Executive or the CAO or their
principal aides;

e  Persons who work for the office of the County Executive and the office of the CAQ;
e  Persons who work for the County Council;

e  Persons who work for the Office of the County Attorney;

e Personswho work for the Office of Management and Budget;

e  Persons who work for the Personnel Office;

e  Personswho work for the Merit System Protection Board,;

e  Personswho work on atemporary, seasonal, or substitute basis;

e Newly hired persons on probationary status;

e  Persons who work for the police department who are represented by a certified employee organization under the
police collective bargaining law;

e Officersin the uniformed services (corrections, fire and rescue, police, office of the sheriff) in the rank of sergeant
and above (subject to any limitations in State law, deputy sheriffs below the rank of sergeant are employees);

®  Personswho are members of the State merit system;
e Supervisors; and

e Personsin grade 27 or above, whether or not they are supervisors.

Source: Final Bill 19-86, § 33-102(4).

% Final Bill 19-86, § 33-102(4).
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Thefinal bill defined a “supervisor” as any person with the authority to do any of the following:

e Hire, assign, transfer, lay off, recall, promote, evaluate, reward, discipline, suspend, or
discharge employees, or effectively to recommend any one of these actions;

e Direct the activity of three or more employees; or

e Adjust or recommend adjustment of grievances.

Asoriginally drafted, Bill 19-86 amended the “Meet and Confer” law so that it would not apply
to any employees after they became represented for collective bargaining purposes:

Upon certification that the employeesin the units are represented for collective
bargaining, this article shall not apply to any person.*

At the time Bill 19-86 was being considered, there was a group of employees who held merit
jobs classified as hybrid State/County positions; many of these jobs were located in the County’s
Department of Social Services. A Personnel Committee amendment submitted with the bill
would have allowed these State/County merit system employees to remain covered by the “Meet
and Confer” law.** County Executive Gilchrist opposed this amendment.>

In his May 29, 1986 memo, County Executive Gilchrist explained his reasons for excluding
State/County merit system employees and employees in grades 27 and above from the collective
bargaining legidlation. Mr. Gilchrist argued that State/County “employees’ conditions of
employment are substantially determined by the State. To include them within the ambit of this
Bill, for the small portion of their working conditions set by the County, creates an unnecessarily
cumbersome system and a significant burden on the management of County government.”® Mr.
Gilchrist also explained that the law would exclude 22 employeesin grades 27 and above - five
architects, fourteen physicians, and three dentists — who were “top-level professional staff who
occupy positions with special relationships and special circumstances to the County government
due to their professional standing.”*®

Much of the testimony at the April 1986 public hearing on Bill 19-86 focused on defining which
employees would be eligible for representation and which would be excluded. Many speakers
advocated defining “employee” to include State/County merit system employees aswell as
employeesin grade 27 and above.*’

! 1bid. § 33-102(4).

¥ Bill 19-86 Staff Draft, § 33-63A.

3 See 5-27-86 Memorandum from Arthur Spengler, Council Staff Director, to County Council at ©47 [hereinafter
“5-27-86 Spengler Memo™].

% 5.29-86 Gilchrist Memo at p. 9.

* |bid. at p. 2.

* |bid. at p. 2.

37 See testimony of MCGEO attorney William Thompson (4-22-86 Public Hearing Transcript at 17); Dr. Robert
Allnutt (Ibid. at p. 29-30); Montgomery County Education Association President Mark Simon (lbid. at p. 66);
Montgomery County Psychiatrist Mauricio Cortina (Ibid. at p. 81); and Montgomery County Health Department
Psychologist Heidi Hsia (Ibid. at p. 83-84).
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A number of individuals at the public hearing specifically opposed excluding physicians from
collective bargaining.® Still others urged the Council to allow individuals excluded from
collective bargaining to retain “meet and confer” rights.* Vincent Foo, President of MCCSSE
Local 500 of the Service Employees International Union, AFL-CIO (representing MCPS
employees), recommended allowing collective bargaining rights for all County Government

employees, asserting that “this Council has no right to exclude any employee from this group.”*

Employees in the Montgomery County Department of Social Services sent the Council a petition
with 126 signatures urging Councilmembers to give State/County merit system employees
collective bargaining rights.** The Council also received at least 62 |etters from Department of
Social Services employees advocating the same position.** The Council received a separate
petition signed by 27 employees opposing the exclusion of employees in grades 27 and above
from the collective bargaining legislation.*

At its May 1986 worksession, the Council agreed to amend Bill 19-86 to retain the “meet and
confer” process for State/County employees, but not for employees at grade 27 and above.** The
Council “noted that, should some reason become apparent in the future for the ‘meet and confer’
benefit for employees at Grade 27 and above, the law could be amended to provide this
benefit.”* The Council did not amend the definition of “employee” between the first and final
drafts of the bill.*

2. Subjectsfor Bargaining

Thefirst draft of Bill 19-86 identified the following seven topics over which a certified employee
organization and the County Executive had a duty to bargain collectively:*

1. Salary and wages, including the increase and/or decrease in the salary and wages budget,
and the percentage of any increase in the salary and wages budget that will be devoted to
merit increments and cash awards, provided that salaries and wages shall be uniform for
all employeesin the same classification;

2. With respect to pension and retirement benefits, only defined-contribution plans for new
employees or current employees who choose to transfer from a defined-benefit plan,
provided that bargaining rights regarding such plans will not accrue unless and until the
County has enacted a law establishing such a plan;

% See testimony of Dr. Robert Allnutt (4-22-86 Public Hearing Transcript at p. 30); Ron Phillips, National
Representative for the Union of American Physicians and Dentists (1bid. at p. 37); Rochelle Herman, County
Government psychiatrist (Ibid. at p. 38).

% See testimony of MCGEO attorney William Thompson (4-22-86 Public Hearing Transcript at p. 22); Earl Casey,
Executive Director of the Food and Allied Service Trades, Washington Metropolitan Council (Ibid. at p. 74); and
Fred Keeney, President, Fraternal Order of Police, Maryland National Capital Park Police Lodge 30 (Ibid. at p. 96).
“0 4-22-86 Public Hearing Transcript at p. 60.

“! See Petition from Montgomery County Department of Social Services Employees.

44 5.29-86 County Council Minutes at p. 2. See also Final Bill 19-86, §§ 33-62 to 33-72 (amending the “meet and
confer” law to apply only to certain State/County merit system employees).

5 5.29-86 County Council Minutes at p. 2.

“6 Compare Bill 19-86 Staff Draft, § 33-102(4) with Final Bill 19-86, § 33-102(4).

4" Bill 19-86 Staff Draft, § 33-107(a).
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3. Employee benefits such as insurance, leave, holidays, and vacations, but not including
pension and retirement benefits except to the extent stated [above];

Hours and working conditions;

5. Provisionsfor the orderly processing and settlement of grievances concerning the
interpretation and implementation of a collective bargaining agreement, which may
include:

e Binding third party arbitration, provided that the arbitrator shall have no authority to
amend, add to, or subtract from the provisions of the collective bargaining agreement; and

e Provisionsfor exclusivity of forum;
Matters affecting the health and safety of employees; and

7. Amelioration of the effect on employees when the exercise of employer rights ... causes
aloss of existing jobsin the unit.*®

The Personnel Committee also submitted three amendments to Bill 19-86 that addressed topics
for collective bargaining:

e Thefirst amendment prohibited collective bargaining over pension and retirement benefits;

e The second amendment allowed bargaining over any “effect on employees of the
employer’s exercise of [employer] rights;” and

e The third amendment allowed binding grievance arbitration only in discharge and
discipline cases.*

Public hearing testimony and Councilmember discussions focused primarily on two of these
topics: theright to bargain over pension and retirement benefits; and the right to bargain over
the amelioration of the effect on employees when the exercise of employer rights causes a loss of
jobs. Thefinal version of Bill 19-86, as enacted by the Council, amended the language in Bill
19-86 addressing pension and retirement benefits, but did not amend the language from the first
draft with respect to “effects bargaining” and binding grievance arbitration.

Collective Bargaining over Pension and Retirement Benefits. Thefirst draft of Bill 19-86
allowed the County Executive and an employee organization to bargain over a defined-
contribution retirement plan (as opposed to a defined-benefit plan). At the time the Council was
considering Bill 19-86, however, the County Government did not have a defined-contribution
retirement plan for employees.

“8 |bid. § 33-107(a).

“9 See 5-27-86 Memorandum from Arthur Spengler, Council Staff Director, to County Council at ©41-43
[hereinafter «“5-27-86 Spengler Memo”]. MCGEO opposed the amendment limiting the scope of binding arbitration
for grievances. MCGEO attorney William Thompson testified that ““[t]he option appended to the bill which would
limit binding arbitration only to disciplinary matters would take away from the employees the primary method of
enforcing contractual promisesin collective bargaining.” 4-22-86 Public Hearing Transcript at p. 20.
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At the public hearing on Bill 19-86, Personnel Director William Garrett testified that County
Executive Gilchrist recommended that employees be able to bargain over al retirement benefits,
not just a defined-contribution plan.*® Consistent with this position, County Executive Gilchrist
opposed the amendment to Bill 19-86 that would have prohibited bargaining over all pension or
retirement benefits.>

MCGEQO attorney William Thompson testified at the public hearing that MCGEO strongly
supported the County Executive’s recommendation to allow bargaining over al retirement
benefits.®® Several other union representatives at the public hearing echoed Mr. Thompson’s
position.>® Montgomery County Education Association President Mark Simon testified that “[t]o
limit the type of plans about which the County must bargain to plans which don’t exist is
thoroughly inequitable and guts much of the impact of the ability to bargain over basic
conditions of employment ....”>*

At the May 29, 1986 Council worksession, the County Executive’s representative reiterated the
Executive’s support for collective bargaining over all pension plans.™ In response, William
Willcox, special attorney to the Council, warned the Council that collective bargaining over
pension plans could be problematic because of the complicated nature of pension plans and the
limited time for considering the consequences of decisions during the collective bargaining
process.>®

At the worksession, Councilmember Potter made a motion to include all pension plansasa
subject for collective bargaining.>” Councilmember Gelman suggested (and Councilmember
Potter agreed to ) amending the motion to make defined-benefit plans a subject of collective
bargaining if the Council did not adopt a defined-contribution plan within one year of the
effective date of Bill 19-86.*°

The Council minutes indicated that Councilmember Potter “restated” his motion “using the
following language suggested by MCGEO attorney William Thompson: For one year from the
effective date of the law, pensions will not be open to collective bargaining.” The Council
passed the motion.*

%0 4-22-86 Public Hearing Transcript at p. 9.
*1 5.29-86 Gilchrist Memo at p. 6.
%2 4-22-86 Public Hearing Transcript at p. 19.
%3 See testimony of Vincent Foo, President of MCCSSE Local 500 of the Service Employees International Union,
AFL-CIO (4-22-86 Public Hearing Transcript at 60); Mark Simon, President of the Montgomery County Education
Association (lbid. at p. 67); and Fred Keeney, President, Fraternal Order of Police, Maryland National Capital Park
Police Lodge 30 (Ibid. at p. 96).
> 4-22-86 Public Hearing Transcript at p. 67.
zz 5-29-86 County Council Minutes at p. 4. The Council Minutes did not identify the representative by name.
Ibid.
" hid.
% hid.
9 pid.
% pid.
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Based on the description in the Council minutes, the meaning of Mr. Thompson’s language (to
open pensions for collective bargaining after one year from the effective date of the law) differed
from the meaning of Councilmember Potter’s motion with Councilmember Gelman’s suggested
amendment (to make the defined-benefit plan a subject of collective bargaining if the Council
did not adopt a defined-contribution plan within one year of the effective date of the law).

On June 13, 1986, Sean Rogers, the County’s Chief for Labor/Employee Relations and Training,
sent amemo to Council President Hanna indicating that the County Executive, MCGEO, and
Council staff disagreed over the Council’s intent with respect to pension and retirement benefits
based on the Council’s discussionsin its May 1986 worksession.** Mr. Rogers characterized the
May 1986 worksession as follows:

The Executive proposed an amendment to the bill in this section [regarding pensions] at
the May twenty-ninth work session to broaden negotiations in thisarea. The Council was
not opposed to the amendment, but sought a one year delay in negotiations to allow the
legislative body the opportunity to revise existing pension and retirement systems. The
Executive sought, in his amendment to the section, to permit both pension benefits
described by law and other retirement benefits to be immediately and fully negotiable. As
a compromise and to accommodate the Council, the Executive and MCGEO/L ocal 400
proposed a one year delay in the negotiability of pension and retirement benefits. This
position was adopted by the Council with little discussion or debate.®

In his memo, Mr. Rogers proposed the following language for the bill to clarify the County
Executive’s position on bargaining over pension and retirement benefits:

With respect to pension and retirement benefits, pension benefits derived from County
law and additional retirement benefits, including but not limited to those not specifically
derived from law, shall be negotiable one year after the effective date of the statute.®®

A memorandum from Arthur Spengler, Council Staff Director, recaps the Council’s May 1986
worksession debate as being “confined to pension benefits (i.e., defined benefit versus defined
contribution plans); we do not recall any discussion regarding other retiree benefits (e.g., medical and
dental benefits; cost sharing).”® Mr. Spengler’s memo suggested the following language for the bill:

With respect to pension and retirement benefits, pension benefits only shall be negotiable, for
active employees only, one year after the effective date of this statute.®

At the Council’s June 19, 1986 worksession, the Council voted to make “other retirement benefits”
bargainable and to make pension and retirement benefits bargainable for active employee only.%®
Table 6-4 (on the next page) compares the language describing bargainable pension and retirement
benefits between the first draft and the final version of the bill.

¢! 6-13-86 Memorandum from Sean Rogers, Chief, Labor/Employee Relations and Training, to Council President
Hannaat p. 1 [hereinafter “6-13-86 Rogers Memo™].

62 6-13-86 Rogers Memo at p. 1-2.

% bid. at p. 2.

64 6-17-86 Memorandum from Arthur Spengler, Council Staff Director, to County Council at p. 1.

% |pid. at p. 2.

% 6-19-86 County Council Minutes at p. 4.
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Table 6-4. Comparison of Bill 19-86’s L anguage Defining Scope of
Collective Bargaining over Pension and Retirement Benefits

First Draft Final Bill
With respect to pension and retirement benefits, only Pension and other retirement benefits shall be negotiable, for
defined-contribution plans for new employees or active employees only, one year after the effective date of this
current employees who choose to transfer from a article.

defined-benefit plan, provided that bargaining rights
regarding such plans will not accrue unless and until the
County has enacted alaw establishing such aplan.

Employee benefits such asinsurance, leave, holidays, Employee benefits such as insurance, leave, holidays, and
and vacations, but not including pension and retirement | vacations.
benefits except to the extent stated in subsection (8)(2).

Source: Bill 19-86 Staff Draft, § 33-107(a)(2), (3); Final Bill 19-86, § 33-107(3)(2), (3)

Bargaining over the Effect on Employees of the Exer cise of Employer Rights. The first draft
of Bill 19-86 allowed the parties to bargain over “the amelioration of the effect on employees
when the exercise of employer rights ... causes aloss of existing jobsin the unit.”®” A Personnel
Committee amendment to Bill 19-86 proposed expanded language that would have allowed
bargaining over “the effect on employees of the employer’s exercise of the rights enumerated in
subsection (b) hereof.”® The language in the amendment mirrored the “effects bargaining”
language adopted in the police collective bargaining law.®

At the public hearing on the bill, Personnel Director William Garrett testified that the Executive
Branch opposed the amendment to the hill:

The Executive Branch is opposed to any expansion of the meaning of effects bargaining
under Section 107(a)(7). Without careful delineation of the subject matter in this area,
negotiating the effects on employees of management actions can undermine the
employer’s ability to function. As an example, management must be in aposition to
transfer employees based on organizational need, typically, to improve the effectiveness
of operations and delivery of services. Under the suggested amendment, management
could be precluded from transferring bargaining unit employees until the economic
impact of the transfer on employees was negotiated.”

MCGEO attorney William Thompson, however, strongly objected to the limitation proposed on
the “effects bargaining” provision in the bill and recommended using the same language in the
police collective bargaining law. Mr. Thompson argued that:

Such aprovision does not in any way limit management’s right to make the management
decisions.... Often management decisions such as the movement of workplace from one area
of the County to another cause serious effects on employees. We believe that such effects as
transportation problems of affected employees must be bargained. The bill would not permit
such effects bargain[ing].”*

¢ Bill 19-86 Staff Draft, § 33-107(a)(7).

%8 5.27-86 Spengler Memo at ©43.

% See Final Bill 71-81, § 33-80(a)(7).

70 4-22-86 Public Hearing Transcript at p. 10.

™ 4-22-86 Public Hearing Transcript at p. 20-21.
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County Executive Gilchrist informed the Council in writing and at the Council’s June 5™
worksession that he supported the “effects bargaining” language in the first draft of the bill and
opposed the language in the amendment.” At the June 5™ worksession, MCGEO attorney
William Thompson reiterated MCGEQ’s support for the broader “effects bargaining” language
in the proposed amendment and stated that “the broader language is usually included in
collective bargaining legisiation, and is needed in the subject hill ....”"

At the worksession, several County Government representatives advocated keeping the more
narrow language proposed in Bill 19-86, including Sean Rogers, Chief for Labor/Employee
Relations and Training; James Torgesen of the Personnel Office, and Special Counsel William
Willcox.™ Mr. Torgesen explained to the Council “that the broader language was included in the
police law because, when it was written, management was unaware of the potential impact of
‘effects’ bargaining ....”"

Council President Hanna and Councilmember Fosler both supported the language in the bill, as
drafted, and Councilmember Potter suggested amending the bill if language could “be drafted that
would distinguish between actions the government must take in carrying out its responsibilities and
actions the government could take to harass employees ....”"® Council President Hannawas
concerned that “inclusion of the [police ‘effects bargaining’] amendment might interfere with the
government’s ability to implement improvements.”’’

The final version of Bill 19-86, as adopted by the Council, included the more narrow “effects

bargaining” language that had been proposed in the first draft of the bill.”® To reiterate, the law
allowed the parties to bargain over the “amelioration of the effect on employees when the
exercise of employer rights listed in subsection (b) causes aloss of existing jobsin the unit.””

3. Employer Rights

The first draft of Bill 19-86 identified 19 “employer rights” that were not subject to collective
bargaining and that could not be impaired by a collective bargaining agreement.®® Table 6-5 (on
the next page) lists the specific “employer rights” that were enumerated in the first draft.

72 5.29-86 Gilchrist Memo at p. 3, 7; 6-5-86 County Council Minutes at p. 3.

73 6-5-86 County Council Minutes at p. 3.

“1bid.

> 1bid.

®|bid. at p. 3-4.

" bid. at p. 3.

"8 See 6-5-86 County Council Minutes at 4; see also Final Bill 19-86, § 33-107(a)(7).
 Final Bill 19-86, § 33-107(a)(7).

8 Bill 19-86 Staff Draft, § 33-107(b), (c).
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Table 6-5. Employer Rightsin Bill 19-86

It istheright and responsibility of the employer to...

e Determine the overall budget and mission of the employer and any agency of County government;
e Maintain and improve the efficiency and effectiveness of operations;
e Determine the services to be rendered and the operations to be performed;

e Determine the overall organizational structure, methods, processes, means, job classifications, and personnel by
which operations are to be conducted and the location of facilities;

e Direct and supervise employees,
e Hire, select, and establish the standards governing promotion of employees, and classify positions;

e Relieve employees from duties because of lack of work or funds, or under conditions when the employer
determines continued work would be inefficient or nonproductive;

e Takeactionsto carry out the mission of government in situations of emergency;
e Transfer, assign, and schedule employees;

e Determine the size, grades, and composition of the work force;

e  Set the standards of productivity and technology;

e  Establish employee performance standards and eval uate employees, except that evaluation procedures shall be a
subject for bargaining;

e Make and implement systems for awarding outstanding service increments, extraordinary performance awards,
and other merit awards;

e Introduce new or improved technology, research, development, and services;

e  Control and regulate the use of machinery, equipment, and other property and facilities of the employer, subject to
subsections (a)(6) of this section [regarding matters affecting the health and safety of employees];

e Maintain internal security standards;

e Create, ater, combine, contract out, or abolish any job classification, department, operation, unit or other division
or service, provided that no contracting of work which will displace employees may be undertaken by the
employer unless 90 days prior to signing the contract written notice has been given to the certified representative;

e  Suspend, discharge, or otherwise discipline employees for cause, except that, subject to Charter section 404, any
such action may be subject to the grievance procedure set forth in the collective bargaining agreement;

e |ssue and enforce rules, policies, and regulations necessary to carry out these and all other managerial functions
which are not inconsistent with this law, Federal or State law, or the terms of the collective bargaining agreement.

Source: Bill 19-86 Staff Draft, § 33-107(b).
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The first draft also stated that “[t]he public employer rights set forth in this section are to be
considered a part of every agreement reached between the employer and an employee
organization.”® At the public hearing, Personnel Director William Garrett testified that the
County Executive sought to clarify “employer rights” compared to those listed in the police
collective bargaining law: “In particular, management must have the right to set standards and
take advantage of new technology or research which improves the delivery of services.”®

The Council amended only one portion of the “employer rights” section before enacting the final
version of Bill 19-86. Acting on a suggestion offered by MCGEO attorney William Thompson,
the Council agreed to alow the parties to agree on adate for notice if the County Government
planned to contract out work that would displace employees.®® The final language indicated that
the employer could:

Create, alter, combine, contract out, or abolish any job classification, department,
operation, unit or other division or service, provided that no contracting of work which
will displace employees may be undertaken by the employer unless 90 days prior to
signing the contract, or such other date of notice as agreed by the parties, written notice
has been given to the certified representative.®

The remaining “employer rights” (as listed in Table 6-5) did not change between the first draft
and the final bill.

4. Collective Bargaining Process

Bill 19-86 (Section 33-108), as enacted by the Council, established the comprehensive collective
bargaining process. Thisincluded:

e Thetimelinefor collective bargaining;

e The process for resolving collective bargaining impasses; and

e The Council’srolein approving or disapproving portions of collective bargaining
agreements through the budget or legislative process.®

This section of the report describes the Council’s review and decisions on these three aspects of the
collective bargaining process.

a. Timelinefor Collective Bargaining

Thefirst é)art of 8 33-108 established, among other things, the timing of the collective bargaining
process.®® Table 6-6 summarizes the key dates in the first draft of Bill 19-86.

& |bid. § 33-107(e).

82 4-22-86 Public Hearing Transcript at p. 10.

8 6-5-86 County Council Minutes at p. 4.

% Final Bill 19-86, § 33-107(b)(17) (emphasis added).
% See Bill 19-86 Staff Draft, § 33-108.

% |hid, § 33-108(3)-(d).
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Table 6-6. Summary of Key Datesin the Collective Bar gaining Process

Collective Bargaining Step ADc?itgnb)I!anYSiircgd
Parties commence collective bargaining November 1
Appointment of mediator/fact-finder by Labor Relations Administrator November 10
Parties conclude collective bargaining January 15
Resolution of collective bargaining impasse or fact-finding February 1

Source: Bill 19-86 Staff Draft, § 33-108(a)-(d)

The Personnel Committee and Councilmember Gelman both submitted amendments to
Bill 19-86 that would have altered this portion of § 33-108. Both amendments:

e Altered thetimeline for collective bargaining only in thefirst year that the bill was in effect;

e Required the parties to begin collective bargaining as soon as an employee organization
was certified under the law;

e Limited collective bargaining in the first year to non-monetary issues;

e Allowed any collective bargaining agreement agreed to in the first year to go into effect
as soon as it was agreed upon; and

e Required the first collective bargaining agreement to terminate at the end of the fiscal
year (June 30, 1987).%’

At the public hearing, MCGEO attorney William Thompson supported the Personnel
Committee’s amendment, arguing that “it is absolutely unconscionable for the County to be able
to delay [the bill’s] implementation for approximately ayear.... We support the bill’s option
which would permit simplified bargaining for a short agreement on non-economic items only.”®

County Executive Gilchrist opposed the Personnel Committee’s amendment in his May 1986
memo to the Council, suggesting that it was “impractical.”® Personnel Director William Garrett
articulated the County Executive’s opposition at the public hearing, explaining that there would
be insufficient time to implement the law after it was passed and prior to bargaining.”*

At the Council’s June 5™ worksession, Mr. Thompson withdrew MCGEO’s support for the
Personnel Committee’s amendment.™* (The worksession minutes do not reflect the basis for this
decision.) At its June 19" worksession, the Council amended Bill 19-86 “to provide that the date
for the start of negotiations for the first year the law isin effect only would be December 1,
rather than November 1.”% This amendment did not limit the topics over which the parties could
bargain in the first year. The remaining dates remained unchanged in the final draft of the bill.*

87 5.27-86 Spengler Memo at ©44, 48.

8 4-22-86 Public Hearing Transcript at p. 21.
8 5.28-86 Gilchrist Memo at p. 7.

% 4-22-86 Public Hearing Transcript at p. 11.
¥ 6-5-86 County Council Minutes at p. 5.

92 6-19-86 County Council Minutes at p. 4.

% See Final Bill 19-86, § 33-108(a)-(d).
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b. I mpasse Resolution Process

Section 33-108 of Bill 19-86 also established the procedures the parties would use to resolve
collective bargaining impasses between the parties. Few changes were made in this section of
the bill from the first draft to the final bill. Accordingly, this section of the report summarizes
the language in the final draft of the bill.

The section of the bill on impasse procedures:

e Established the position of a “mediator/fact-finder” — an individual appointed by the
Labor Relations Administrator and responsible for mediating collective bargaining
disputes between the parties and for engaging in fact-finding when mediation failed to
resolve these disputes,

e Established a calendar for resolving collective bargaining impasses;

e Required the mediator/fact-finder to issue areport of findings of fact and
recommendations on unresolved issues in dispute between the parties;

e Established factors the mediator/fact-finder must consider when making findings of fact
and recommendations.*

Table 6-7 summarizes the key dates established in this part of the final bill.

Table 6-7. Summary of Key Datesin the | mpasse Resolution Procedure

Impasse Procedure Step ADc?itgnb)F/zZqYSiircgd
Appointment of mediator/fact-finder by Labor Relations Administrator November 10
Impasse deemed to exist if parties have not reached an agreement January 15
Medi ator/fac'g—fi nder must issug areport of findings of fact and February 1
recommendations on matters still in dispute between the parties

Final Bill 19-86, § 33-108(e), (f).

Process Established for Resolution of Impasses. The impasse procedure established in

Bill 19-86 differed from the impasse procedure that had been enacted as part of the police
collective bargaining law. Where the police collective bargaining law required a neutral party
(the Impasse Neutral) to resolve an impasse by making a binding choice between the parties’
differing proposals (i.e., binding arbitration), the impasse procedure in Bill 19-86 allowed the
mediator/fact-finder to make findings and recommendations on matters in dispute between the
parties.® The recommendations, however, were not binding on the parties and could not resolve
an impasse where the parties failed to agree.

% |bid. § 33-108(e), (f).
% | bid. § 33-108(€)(3)(C).
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The bill required the Labor Relations Administrator to appoint a mediator/fact-finder, “who may be
a person recommended to her by both parties.”® Section |.B.7 below describes the Labor Relations
Administrator. The parties split any fees or costs associated with hiring a mediator/fact-finder.*’

In the collective bargaining process, either party could declare an impasse at any time, or if the
parties did not reach an agreement by January 15", the law deemed an impasse to exist.®® The
law required the mediator/fact-finder to try to mediate impasses as afirst step.”® If the
mediator/fact-finder decided that a “bonafide” impasse existed, the law established afact-
finding process for the mediator/fact-finder to use to try to resolve theimpasse.’® This process
included the following steps:

Submission of Joint and Separate Memoranda. The mediator/fact-finder required the
parties to submit ajoint memorandum describing all agreed-upon items and to submit
separate memoranda describing all items not agreed upon.'®*

Submission of Evidence. The mediator/fact-finder could require the parties, at her
discretion, to submit evidence or make arguments in support of their proposals and could
hold a hearing for this purpose that was not open to the public.?

Submission of Report to Parties. On or before February 1%, the mediator/fact-finder
had to issue areport to the parties containing findings of fact and recommendations on
the issue in dispute between the parties. The findings of fact and recommendations had
to be based only on criteria established in the law. The mediator/fact-finder’s report
would not be made public at this time.!*

Continuation of Bargaining. After receiving the report, the parties had to bargain again
for up to ten more days.'®

Submission of Reports and Memoranda to Council. If, after continued bargaining, the
parties did not reach agreement on all outstanding issues, or if one side did not accept the
mediator/fact-finder’s recommendations, the mediator/fact-finder’s report would be made
public by sending it to the Council. The mediator/fact-finder would delete from the
report recommendations for items agreed on in the second round of bargaining. The
mediator/fact-finder would also send the Council the parties’ joint memorandum of
agreed-upon items and the parties would send the Council their separate memoranda of
itemsin dispute.'®

Council Resolution of Certain Disputes. The remaining steps in the impasse resolution
procedure involve the Council and are described in the next section of this report
(beginning on page 94).

% bid

% 1bid

. § 33-108(d).
 1bid.
. §33-108(e)(1).

® |bid. § 33-108(€)(2).

100 1hid. § 33-108(e), (f).

101 1hid, § 33-108(€)(3)(A).

192 1hid. § 33-108(€)(3)(B).

193 1hid. § 33-108(e)(3)(C), (D).
194 hid. § 33-108(f).

19> See I bid. § 33-108(f).
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Table 6-8 lists the exclusive set of factors on which the mediator/fact-finder could base the
findings of fact and recommendations. These factors are the same factors considered by the
Impasse Neutral under the police collective bargaining law.'®

Table 6-8. Factorsfor Basis of M ediator/Fact-Finder’s Report and Recommendations

Factors on Which the Mediator/Fact-Finder Could Base Findings of Fact and Recommendations

Past collective bargaining agreements between the parties, including the past bargaining history that led to the
agreements, or the pre-collective bargaining history of employee wages, hours, benefits, and working conditions.

Comparison of wages, hours, benefits and conditions of employment of similar employees of other public employers
in the Washington metropolitan area and in Maryland.

Comparison of wages, hours, benefits and conditions of employment of other Montgomery County personnel.

Wages, benefits, hours and other working conditions of similar employees of private employersin Montgomery
County.

The interest and welfare of the public.

The ability of the employer to finance economic adjustments and the effect of the adjustments upon the normal
standard of public services by the employer.

Source: Final Bill 19-86, § 33-108(€)(3)(D).

Discussion of Impasse Procedures. At the public hearing, Personnel Director William Garrett
testified that County Executive Gilchrist supported the mediation/fact-finding process to resolve
bargaining impasses.’”’ He stated that “[w]e believe that the public airing of disputes will create
the appropriate incentive for the parties to make their best efforts in obtaining an agreement.”'%

Joslyn Williams, representing the Maryland State/D.C. AFL-CIO and the Metropolitan
Washington Council AFL-CIO, recommended eliminating the list of factors the mediator/fact-
finder must use when devel oping recommendations because they were “unnecessarily limiting
and could work against the best interests of management, labor and the public.”*® Fred K eeney
(President, Fraternal Order of Police, Maryland National Capital Park Police Lodge 30) and
Dave Robbins (speaking as an individual) recommended resolving impasses through binding
arbitrati ?B asin the police collective bargaining law, rather than through mediation and fact-
finding.

At the Council June 5" worksession, MCGEO attorney William Thompson opposed sending the
parties’ reports to the Council, reasoning that “negotiators will make a greater effort to reach an
agreement on issues if only the report of the mediator/fact-finder is submitted to the Council when
the parties fail to reach an agreement.”*™* Councilmember Fosler indicated at the worksession that
the Personnel Committee supported the collective bargaining and impasse resol ution processes
established in § 33-108 as they were written."'2

106 See |bid. § 33-81(b)(5)(A)-(F).

107 4.22-86 Public Hearing Transcript at p. 11.
198 |pid. at p. 11-12.

199 1hid. at p. 62.

10 hid. at p. 70, 96.

11 6.5.86 County Council Minutes at p. 4.

12 | pig.

OLO Report 2009-5, Chapter VI oV December 2, 2008



Collective Bargaining Laws in Montgomery County: A Legislative History

C. Council Rolein the Collective Bargaining Process

The remaining portions of § 33-108 in Bill 19-86 described the Council’srole in resolving
collective bargaining impasses between the parties. Because Bill 19-86 required mediation and
fact-finding instead of binding arbitration, the Council played adightly different role in
resolving impasses between the parties under Bill 19-86 than under the police collective
bargaining law.

As described above, under the adopted version of Bill 19-86, the Council received copies of the
mediator/fact-finder’s report and copies of the parties’ joint and separate memoranda if the
parties could not reach agreement on all collective bargaining issues.*** The bill then required
the County Executive to submit a budget to the Council that included:

e |temsthat had been agreed to by the parties; and
e The County Executive’s positions on items in dispute between the parties.***

The law explicitly authorized the Council to accept or reject (in whole or in part) any item in the
budget (either agreed to by the parties or in dispute) that:

e Required an appropriation of funds;
e Required the enactment, repeal, or modification of County law or regulation; or
e Had or may have had a“present or future fiscal impact.”*™

The bill, as enacted, required that either or both parties identify these items for the Council and
required the County Executive to “make a good faith effort” to ensure the Council implemented
the items agreed to by the parties.'*°

The Council could hold a public hearing “to enable the parties and the public to testify on the
agreement and the recommendations for resolving bargaining disputes.”™’ On or before
April 15", the final hill required the Council to indicate “by a majority vote™:

e Whether it intended to appropriate funds or implement the items agreed to by the parties
and to state its reasons for rejecting any of theitems; and

e |tsposition on itemsin dispute between the parties that would require an appropriation of
funds; that would require the enactment, repeal, or modification of County law or
regulation; or that may have had a present or future fiscal impact.*®

If disputed items remained or if the Council indicated its intent to reject any items, the Council
had to appoint a representative to “to meet with the parties and present the Council’s views in the
parties’ further negotiation ....”**° The parties then had to submit the results of their further
negotiations to the Council by May 1%.'%°

113 See Final Bill 19-86, § 33-108(f).
14 1hid. § 33-108(g).

5 | bid.

8 | bid.

"7 bid. § 33-108(h).

18 | pid. § 33-108(i).

9| pid. § 33-108(j).

120 pid.
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The final bill gave the Council authority to take action on matters that remained in dispute
between the parties:

The Council shall take whatever action it considers required by the public interest with
respect to matters still in dispute between the parties. However, those actions shall not be
part of the agreement between the parties unless the parties specifically incorporate them
in the agreement.'*

The bill, as enacted, required any collective bargaining agreement to:

Provide for automatic reduction or elimination of wage and/or benefit adjustmentsif:

@ the Council does not take action necessary to implement the agreement, or a part of it;
(b funds are not appropriated; or

(©) lesser amounts than those stated in the agreement are appropriated.'?

Discussion of Council Rolein Collective Bargaining. At the public hearing, Personnel
Director William Garrett commented that where significant impasses exist, the “Council
involvement will provide an additional catalyst for resolution.”*?® In written testimony
submitted during the public hearing, Gail Ewing (writing as an individual) recommended that the
Council institute a process of binding arbitration; Ms. Ewing aso supported the Council’s’ right
to reject an agreement and to send the parties back to bargaining.***

At the Council’s June 5™ worksession, two Councilmembers expressed concerns about the
Council’srolein the collective bargaining process. Councilmember Scull had concern that “the
Council’srole in the bargaining process under the subject legislation is too broad and should be
limited to budgetary and legislative actions.”**> And, without an explanation for the basis of his
particular concern, the Council worksession minutes indicated that Councilmember Potter had
concern “regarding the language ... which indicates that the Council will state its reasons for any
intent to reject any part of the items agreed to by the negotiating parties.”*?

5. Election of a Certified Representative

As enacted by the Council, Bill 19-86 established an election process for certifying or
decertifying an employee organization as the employees’ collective bargaining representative.*’
Under Bill 19-86, the Labor Relations Administrator received petitions for certification and
decertification of employee organizations and supervised elections.® The bill required an
employee organization to receive amajority of votes cast by employeesin order to become the
employees’ certified representative.**

121 | bid. § 33-108(k).

122 bid. § 33-108(j).

123 4-22-86 Public Hearing Transcript at p. 12.

124 See 4-22-86 Written Testimony from Gail Ewing.
125 6.5-86 County Council Minutes at p. 4.

126 | pid.

127 See Final Bill 19-86, § 33-106.

128 | nid. § 33-106(a)-(C).

129 |bid. § 33-106(b)(6).
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An employee organization could appear on an election ballot to become an employee unit’s
certified collective bargaining representative in one of two ways:

e The employee organization could file a petition with the Labor Relations Administrator
containing the signatures of 30 percent of the employeesin aunit indicating the
employees’ desire for collective bargaining representation by the employee
organization;** or

e |f an employee organization has already filed a valid petition, any other employee
organization could provide written proof of support from at least 10 percent of the
employees in the unit to the Labor Relations Administrator.**

All election ballots also had to offer the choice that an employee did not want to be represented
by any employee organization.**

Thefinal bill allowed an employee organization certified under the “Meet and Confer” law to be
certified under the collective bargaining law without an election.™** The Council made one
change to this part of the law before the final draft. Under the first draft of the bill, an employee
organization could be certified in thisway if:

e The employee organization filed a certification petition within 30 days of the effective
date of the law;

¢ No other employee organizations filed avalid petition for certification;

e No petition signed by 10 percent of employeesin a unit requesting an election wasfiled
with the Labor Relations Administrator; and

e The employee organization provides evidence to the Labor Relations Administrator that a
majority of unit employees want the continued representation.***

One of the Personnel Committee’s amendments submitted with the bill would have prohibited
the certification of an employee organization without an election.™® The County Executive
opposed this amendment and the Council did not incorporate the amendment into the final bill.**

At the public hearing, MCGEO attorney William Thompson and Montgomery County Education
Association President Mark Simon testified in opposition to allowing ten percent of employees
in an employee unit to prevent the certified “meet and confer” representative from being certified
as the collective bargaining representative without an election.”*” Mr. Thompson recommended
requiring an election request under this part of the bill to contain signatures of 30 percent of the
employeesin aunit.™® On amotion of Councilmember Fosler, the Council amended the bill to
reguire that a petition requesting an election under this part of the bill contain signatures of 20
percent of the employees in a unit.**

130 bid. § 33-106(a)(1).

31| bid. § 33-106(b)(2).

132 | bid. § 33-106(b)(2).

33 1bid. § 33-106(€).

134 Bill 19-86 Staff Draft, § 33-106(e).

135 5.27-86 Spengler Memo at ©38.

1% See 5-29-86 Gilchrist Memo at p. 4.

137 4-22-86 Public Hearing Transcript at p. 18, 66.
38 |bid. at p. 18.

139 5.29-86 County Council Minutes at p. 2.
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Other Discussion. One amendment proposed by the Personnel Committee would have required
amajority of eligible employeesto vote in an election in order for an employee organization to
become a certified representative.** The County Executive opposed this amendment.'** At the
public hearing, Personnel Director William Garrett testified that the amendment “creates
unnecessary hurdl€gs] to representation and is not consistent with the Democratic tradition of
popular elections with which we are all familiar.”*#

Other individuals who opposed this amendment at the public hearing included Joslyn Williams
(Second Vice President of the Maryland State/D.C. AFL-CIO and President of the Metropolitan
Washington Council AFL-CIO) and Maria Coleman (President of the Latin American Council
for Advancement).**® Ms. Williams observed that “[€]lected officials do not have to live with
this restriction. And we see no reason why public employees shoul d.”***

At the Council’s May 1986 worksession, Councilmember Potter supported the idea of requiring a
minimum number of voting employees to certify an election and made a motion to incorporate the
Personnel Committee’s amendment into the bill; however, the motion did not come to a vote.'*
Ultimately, Councilmember Potter indicated he would support the language in the bill.**

6. Bargaining Units

Bill 19-86 defined two units of employees for collective bargaining purposes — a Services, Labor,
and Trades (SLT) unit and an Office, Professional, and Technical (OPT) unit.**’ Personnel

Director Garrett explained to the Council at the public hearing that the Chief Administrative Officer
established these two units under the “Meet and Confer” law and their continuation would “provide
for an easy transition from Meet and Confer to the Collective Bargaining Relationship.”**®

The Service, Labor, and Trades unit consisted of:

Eligible classes that are associated with service/maintenance and skilled crafts. This
means job classes in which workers perform duties that result in or contribute to the
comfort and convenience of the general public or that contribute to the upkeep and care
of buildings, facilities, or grounds of public property. Workersin this group may operate
specialized machinery or heavy equipment. These job classes may also require special
manual skill and athorough and comprehensive knowledge of the processesinvolved in
the work that is acquired through on the job training and experience or through
apprenticeship or other formal training programs.**

140 5.27-86 Spengler Memo at ©37.

141 5.29-86 Gilchrist Memo at p. 4.

142 4.22-86 Public Hearing Transcript at p. 8-9.
3 bid. at p. 64, 75.

144 4-22-86 Public Hearing Transcript at p. 64.

145 5.29-86 County Council Minutes at p. 3.

148 1 pid,

7 Final Bill 19-86, § 33-105(a).

148 4-22-86 Public Hearing Transcript at p. 7-8.
9 Final Bill 19-86, § 33-105(a)(1).
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The Office, Professional, and Technical unit consisted of:

All eligible classes associated with office, professional, paraprofessional, and technical
functions.

(A) Office: Job classesin which workers are responsible for internal and external
communication, recording and retrieval of data and/or information, and other
paperwork required in an office.

(B) Professional: Job classes that require specia and theoretical knowledge that is
usually acquired through college training or through work experience and other
training that provides comparable knowledge.

(C) Paraprofessional: Job classes in which workers perform, in a supportive role, some of
the duties of aprofessional or technician. These duties usually require less formal
training and/or experience than is normally required for professional or technical status.

(D) Technical: Job classes that require a combination of basic scientific or technical
knowledge and manual skill that can be obtained through specialized post-
secondary school education or through equivalent on-the-job training.™

The Personnel Committee submitted an amendment with the bill that would have created asingle
bargaining unit.>* County Executive Gilchrist opposed a single unit, reporting that
“[b]argaining units have traditionally devel oped around workers with a community of interest”
and that the County Government had no problems working with the two units under the “Meet
and Confer” law.™?

At the public hearing, MCGEO attorney William Thompson, Maryland State/D.C. AFL-CIO
Vice President Joslyn Williams, and Latin American Council for Advancement President Maria
Coleman all supported the two-unit structure.™ During its May 1986 worksession, the Council
agreed to the two bargaining unit structure.**

7. Labor Relations Administrator

As adopted by the Council, the final version of Bill 19-86 created a position of “Labor Relations
Administrator” (LRA) to implement and administer the sections of the law addressing the selection
and certification of employee organizations, prohibited practices, and the choice of a mediator/fact-
finder." The Labor Relations Administrator’s duties included:

e Creating regulations and procedures to implement and administer the sections of the law
overseen by the Labor Relations Administrator;

e Reqguesting needed assistance, service, and data from the County Executive and an
employee organization;

e Holding hearings,

130 1hid. § 33-105(a)(2).

151 5.27-86 Spengler Memo at ©35-36.

152 5.29-86 Gilchrist Memo at p. 4.

153 4.22-86 Public Hearing Transcript at p. 16, 63, 74.
154 5.29-86 County Council Minutes at p. 1.

%5 Final Bill 19-86, § 33-103(a).
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e Holding and conducting elections for the certification or decertification of employee
organizations,

e Investigating and resolving allegations of prohibited practices, deferring to negotiated
grievance procedures or the Law Enforcement Officers Bill of Rights where necessary;

e Determining unresolved issues of a person’sinclusion or exclusion from a unit;
e Obtaining support and expending funds allocated in the County budget as necessary; and
e Exercising other powers and performing other duties as specified in the law.**®

Under the law as enacted by the Council, the County Executive appointed and the Council
confirmed the first Labor Relations Administrator to a four-year term.™’ After the first term, the
County Executive appointed a Labor Relations Administrator to afive-year term, picking from a
list of five individuals agreed upon by any certified representative(s) and the Chief
Administrative Officer.™® The Council had to confirm the County Executive’s choice.
employees had no certified representative, the County Executive appointed and the Council
confirmed a Labor Relations Administrator under the process for appointing the first LRA.

159 If

At the Council’s June 24" worksession, Councilmember Scull questioned the authority of the
Labor Relations Administrator to adopt regulations and suggested this authority should remain
with the County Executive.*® Council Special Attorney William Willcox stated that the Labor
Relations Administrator should retain this authority because the County Executive will be a party
to collective bargaining negotiations.*®*

Personnel Committee Amendments. The Personnel Committee submitted two possible
amendments to the bill addressing the choice of the Labor Relations Administrator, both of
which the County Executive and MCGEO opposed. ¢

The first amendment would have allowed a certified representative to veto the reappointment of a
Labor Relations Administrator, but would not have alowed the representative to participate in the
process of nominating Labor Relations Administrators.®® The second amendment would have
required any certified representative, the CAO, and the Council to develop alist of five possible

L RAs from which the County Executive would choose.*® The Council did not incorporate either of
these amendments into the final bill.

156 | bid. § 33-103(a)(1)-(8).
7 1pid. § 33-103(b)(2).
158 |bid. § 33-103(b)(3).
9 pid.
122 6-24-86 County Council Legislative Minutes at p. 5908.
Ibid.
162 See 5-27-86 Spengler Memo at ©45, 46; 5-29-86 Gilchrist Memo at p. 8; 6-5-86 County Council Minutes at p. 5.
163 See 5-27-86 Spengler Memo at ©45.
184 | bid. at ©46.
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Employee Rights

As adopted by the Council, Bill 19-86 established a set of employee rights under the collective
bargaining process.'® It also outlined certain rights and/or duties of the employer and an
employee organization. Table 6-9 summarizes these rights and duties outlined in the fina
version of the bill.

Table 6-9. Summary of Rightsand Dutiesin the County Gover nment Collective Bargaining Bill

Employee Rights Certified Representative Duties Employer Duties
e Toform, join, support, e Toserveastheexclusive bargaining | ® To extend to the certified
contribute to, or participate in agent for all employeesin the unit representative the exclusive right to
an employee organization or its for which it is certified. represent the employees for the
lawful activities. o T t fairly and without purposes of collective bargaining,
. . O represent farly and withou including the orderly processing and
e Torefrain from forming, discrimination al employeesin the settlement of grievances as agreed
joining, supporting, unit without regard to whether the by the parties
contributing to, or participating employees are members of the '
in an employee organization or employee organization, pay dues or
itslawful activities. other contributions to it, or

participatein its affairs (seeking to
enforce avalid agency shop
provision does not violate this duty).

e To befairly represented by a
certified representative, if any.

Right of Certified Representative

e Theright of acertified representative to receive voluntary dues or service fee deductions or agency shop provisions
shall be determined through negotiations, unless the authority to negotiate these provisions has been suspended
under thisarticle. A collective bargaining agreement may not include a provision requiring membership in,
participation in the affairs of, or contributions to an employee organization other than an agency shop provision.

Source: Final Bill 19-86, § 33-104

Agency Shop Provisions. Asindicated in the table above, a certified representative had the
right to negotiate for an “agency shop” provision in a collective bargaining agreement.*® As
defined in the bill, an “agency shop” provision refersto a provision in a collective bargaining
agreement:

[R]equiring as a condition of continued employment, that bargaining unit employees pay a
service fee not greater than the monthly membership dues uniformly and regularly required
by the employee organization of all of its members.*®’

The definition, however, contained some limitations on agency shop provisions:

An agency shop agreement shall not require an employee to pay initiation fees,
assessments, fines, or any other collections or their equivalent as a condition of continued
employment. A collective bargaining agreement shall not require payment of a service fee
by any employee who opposes joining or financially supporting an employee organization
on religious grounds. However, the agreement may require that employee to pay an
amount equal to the service fee to a non-religious, nonunion charity, or to any other
charitable organization, agreed to by the employee and the certified representative, and to
give to the employer and the certified representative written proof of this payment.*®

1% Final Bill 19-86, § 33-104.

166 See Bjll 19-86 Staff Draft, § 33-104(d).

197 See 1 hid. § 33-102(1).

1% See Ibid (emphasisin original).
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The Personnel Committee submitted two amendments addressing agency shop provisions with
the draft bill. The first amendment would have prohibited agency shop agreements entirely.*®
The second amendment would have allowed an agency shop provision only for employees with
less than ten years of service in the County merit system.™

At the public hearing, Personnel Director William Garrett expressed County Executive
Gilchrist’s opposition to any limitation on employees’ right to bargain for an agency shop
provision in a collective bargaining agreement.*”* MCGEO attorney William Thompson and
AFL-CIO representative Joslyn Williams also expressed their support for an agency shop
provision with no limitations, asin the original draft of the bill.*"

County Executive Gilchrist reiterated his opposition to the agency shop amendments in his May
29" memo to the Council .} At the Council’s May 29" worksession, Councilmember Hanna
expressed concern about requiring an employee to join a union to keep ajob.'™

An unidentified worksession participant also expressed concern about how to resolve
disagreements between a union and an employee in picking an appropriate charitable
organization if an employee objects on religious grounds to paying an employee organization.”
In the final version of Bill 19-86, the Council amended the language defining “agency shop” to
address this concern. It read:

However, the collective bargaining agreement may require that employee to pay an
amount egual to the service fee to a nonreligious, nonunion charity, or to any other
charitable organization, agreed to by the employee and the certified representative, with
provision for dispute resolution if there is not agreement, and to give to the employer and
the certified representative written proof of this payment. The certified representative
shall adhere at all timesto all federal constitutional requirementsin its administration of
an agency shop system maintained by it.'"®

8. Preemption of Laws or Regulations

The staff draft of Bill 19-86 contained language that described the relationship between
collective bargaining agreements and previously enacted laws, executive orders, and
regulations.*”” The bill stated:

Any laws, executive orders, or regulations adopted by the County and any department or
agency of the County that are or may be considered inconsistent with the provisions of
this article shall not be held to be repealed or modified until they are specifically repealed
or modified by the County or any department or agency of the County.'"®

169 5.27-86 Spengler Memo at ©39.

70 1hid. at ©40.

171 4-22-86 Public Hearing Transcript at p. 9.
Y2 |pid. at p. 18-19, 64.

173 5.29-86 Gilchrist Memo at p. 5.

174 5.29-86 County Council Minutesat p. 3.
175 5.29-86 County Council Minutes at p. 3.
78 Final Bill 19-86, § 33-102(1).

Y7 Bjl| 19-86 Staff Draft, § 33-112.

78 |bid. § 33-112.
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In April 1986, MCGEO attorney William Thompson sent a letter to Personnel Director William
Garrett seeking to clarify the meaning of this section of the bill.*”® Mr. Thompson explained that
he interpreted the above language to mean that:

All merit system rules, policies, and procedures in effect at the time this bill becomes
law, and which concern subjects for bargaining, will continue in effect unless and until
they are directly amended or affected by a collective bargaining agreement executed by
the County and a certified representative.'®

By reply letter, Personnel Director Garrett informed Mr. Thompson that Mr. Thompson’s
interpretation of the language was incorrect and that “[t]he language [in the bill] appears to
permit inconsistencies to remain in effect until they are specifically repealed or modified.”®

Mr. Thompson then sent a letter dated May 8™ to Council Specia Attorney William Willcox
with alternate language so the bill “might be clarified ....”*¥? This proposed language stated:

Any laws, executive orders, or regulations of the County and any department or agency of
the County that are or may be considered inconsistent with the provisions of this article,
shall not be held to be repealed or modidfied [sic] until they are specifically repealed or
modified by the County, and any department or agency of the County, or the provisions of
the collective bargaining agreement between the County and a certified representative.'®

In the Council’s June 5" worksession, the Council considered alternate language proposed by
MCGEO that was expanded from Mr. Thompson’s May 8" letter. This |language stated:

(&) Nothing contained in this article shall be construed to repeal any laws, executive orders,
rules, or regulations adopted by the County and any department or agency thereof not
inconsistent with the provisions of this article.

(b) Any executive orders, rules or regulations of the County and any department or
agency of the County which concern any subject for bargaining pursuant to the
provisions of this article shall not be held to be repealed or modified except to the
extent that their subject matter is governed by the provisions of a collective
bargaining agreement between the County and a certified exclusive employee
representative.’®

At the worksession, Mr. Willcox commented that “[MCGEQ’s] amendment might interfere with
the implementation of subsection 33-108(g) which provides for the identification of any term or
condition agreed to in the contract that requires an appropriation of funds or the enactment,
repeal, or modification of any County law or regulation.”*®® Councilmember Potter agreed that
“clarifying language needs to be added to this section to indicate that the agreement will not
supersede any order, rule, or regulation which isin conflict with the collective bargaining
agreement if it has not been identified as being in conflict.”*%

179 5.27-86 Spengler Memo at ©52-53.

%0 |pid. at ©52.

181 | pid. at ©54 (emphasisin original).

182 | pid. at ©55.

183 5.27-86 Spengler Memo at ©55.

184 6.5-86 County Council Minutes at p. 5.
18 |pid.

186 | pid.
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The Council asked for “clarifying amendments be made to subjection 33-108(g) to emphasize
the need for identification of County orders, rules or regulations that are in conflict with the
collective bargaining agreement” The Council then approved MCGEQO’s proposed amendment,
as redrafted to conform to § 33-108(g).*®’

The language in the bill was modified to reflect the above discussion. Where MCGEQO’s
proposed language allowed a collective bargaining agreement to automatically repeal or modify
an executive order, rule, or regulation that was inconsistent with subject matter in a collective
bargaining agreement. Under the final version of the bill, as enacted by the Council, language in
a collective bargaining agreement that was inconsistent with an order, rule, or regulation
approved by the Council would only govern if the conflict was identified to the Council “prior to
the Council’s ratification of the collective bargaining agreement ....”%

The final bill contained the following language:

(@) Nothing contained in this article shall be construed to repeal any law, executive order,
rule, or regulation adopted by the County or any of its departments or agenciesthat is
not inconsistent with the provisions of thisarticle.

(b) Any executive order, rule, or regulation of the County or any of its departments or
agencies that regul ates any subject that is bargainable under this article shall not be held
to be repealed or modified by a provision of a collective bargaining agreement
negotiated under this article except to the extent that the application of the order, rule, or
regulation isinconsistent with the provision in the collective bargaining agreement.
However, if the inconsistent order, rule, or regulation is subject to and has received
Council approval, the collective bargaining agreement shall not govern unless the order,
rule, or regulation was identified to the Council by the parties prior to the Council’s
ratification of the collective bargaining agreement, as required by section 33-108(g); or
unless the order, rule, or regulation is repealed or modified by the Council .**

9. Cost-of-Living Adjustment

As enacted by the Council, Bill 19-86 repealed a section of the “Meet and Confer” law that
addressed cost-of-living adjustments and maximum salaries for County Government employees.'*
The section of the “Meet and Confer” law addressing these issuesis described in detail in Chapter
X, which begins on page 161.

This portion of Bill 19-86 that repealed the earlier cost-of-living provision stated:

This section [of the law] is automatically repealed upon certification that the County merit
system employees in the units established under Article VII are represented for the purpose
of collective bargaining under Article V11 of this Chapter.*

7 |pid. at p. 6.

18 Final Bill 19-86, § 33-112.
189 Final Bill 19-86, § 33-112.
190 1hid. § 33-74(d).

191 | pid.
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10. Prohibition on Strikes and L ockouts

Charter 8 511 required any collective bargaining law to prohibit strikes or work stoppages by
officers or employees of the County Government.'** The prohibitions and consequences enacted
by the Council in this section of Bill 19-86 mirrored the language in the corresponding section of
the police collective bargaining law.

Bill 19-86, as enacted by the Council, prohibited employees and employee organizations from
striking and prohibited the County Government from locking out employees.'* Like the police
collective bargaining law, Bill 19-86 also prohibited the County Executive from paying any
employee for a period when the employee was engaged in a strike.**

In addition, the final bill gave the Labor Relations Administrator authority to investigate and
hold hearings on alleged violations of this portion of the law.’*® If the Labor Relations
Administrator found that a violation occurred, the County Executive could:

e Impose disciplinary action, including dismissal from employment, on employees engaged
in prohibited conduct;

e Terminate or suspend an employee organization’s dues deduction privilege; and

e Revoke the certification of and disqualify the employee organization from participation
in representation elections for up to two years.

11. Prohibited Practices

The final version of Bill 19-86, as enacted by the Council, outlined alist of “prohibited
practices” for both the employer and an employee organization.*®” In the bill, the Labor
Relations Administrator was given responsibility for investigating, holding hearings on,
determining the validity of, ordering parties to stop, and crafting remedies for prohibited
practices.®

The law included the following examples of remedies to prohibited practices:

¢ Reinstating employees with or without back pay;

e Making employees whole for any losses resulting from a prohibited practice; and

e Withdrawing or suspending an employee organization’s right to negotiate or continue an
agency shop provision or avoluntary dues or service fee deduction provision.*

192 Charter of Montgomery County, Maryland, § 511, adopted November 6, 1984.
1% Final Bill 19-86, § 33-111(a).

%% 1bid. § 33-111(b).

1% Final Bill 19-86, § 33-111(c).

1% | bid.

7 | bid. § 33-109.

19 | hid. § 33-109(c), (d).

% Ibid. § 33-109(d).
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Table 6-10 summarizes the practices prohibited in the law.

Table 6-10. Summary of Prohibited Practicesin Bill 19-86

Employers are Prohibited From...

Employee Or ganizations and Employees
Are Prohibited From...

Interfering with, restraining or coercing employeesin the
exercise of any rights granted to them under the collective
bargaining law.

Dominating or interfering with the formation or
administration of any employee organization or
contributing financial or other support to it (excluding
voluntary dues or service fee deductions and reasonable
use of County facilities to communicate with employees).

Encouraging or discouraging membership in any employee
organization by discriminating in hiring, tenure, wages,
hours, or conditions of employment.

Discharging or discriminating against a public employee
for filing charges, giving testimony, or otherwise lawfully
aiding the administration of the collective bargaining law.

Refusing to bargain collectively with a certified
representative.

Refusing to reduce to writing or refusing to sign a
bargaining agreement that has been agreed to in all
respects.

Refusing to process or arbitrate a grievance if required
under a grievance procedure contained in a collective
bargaining agreement.

Directly or indirectly opposing the appropriation of funds
or the enactment of legislation by the County Council to
implement an agreement reached between the employee
and the certified representative under the collective
bargaining law.

Engaging in alockout of employees.

Interfering with, restraining or coercing the employer or
employees in the exercise of any rights granted to them
under the collective bargaining law.

Restraining, coercing or interfering with the employer in
the selection of its representatives for the purposes of
collective bargaining or the adjustment of grievances.

Refusing to bargain collectively with the employer if an
employee organization is the certified representative.

Refusing to reduce to writing or refusing to sign a
bargaining agreement that has been agreed to in all
respects.

Hindering or preventing, by threats of violence,
intimidation, force or coercion of any kind, the pursuit of
any lawful work or employment by any person, public or
private, or obstructing or otherwise unlawfully interfering
with the entrance to or exit from any place of
employment, or obstructing or unlawfully interfering with
the free and uninterrupted use of public roads, streets,
highways, railways, airports or other ways of travel or
conveyance by any person, public or private.

Hindering or preventing by threats, intimidation, force,
coercion or sabotage, the obtaining, use or disposition of
materials, supplies, equipment or services by the employer.

Taking or retaining unauthorized possession of property
of the employer or refusing to do work or use certain
goods or materials as lawfully required by the employer.

Causing or attempting to cause the employer to pay or
deliver or agree to pay or deliver any money or other thing
of value, in the nature of an exaction, for serviceswhich
are neither performed or to be performed.

Source: Final Bill 19-86, § 33-109 (a), (b)

Except for one provision, these prohibited practices are the same as those listed in the police
collective bargaining law. The one differenceis that the police collective bargaining law
prohibited an employee organization or an employee from doing the following, while Bill 19-86

did not:

Forcing or requiring the employer to assign particular work to employeesin a
particular employee organization or classification rather than to employeesin

another employee organization or classification.

20 Compare Table 5-10 in Chapter V.

200
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. HISTORY OF AND LEGISLATIVE | SSUESIN BILL 26-99

Bill 26-99, enacted on March 7, 2000, made several substantive changes to the County
Collective Bargaining law, including adding binding arbitration as the impasse resolution
mechanism.?* The table below provides key dates related to Bill 26-99.

Table6-11. Key Datesfor Bill 26-99

: . : . Passed by Signed by
Introduction PublicHearing  Worksessions Coundil Executive Took Effect
MFP Committee
Sept. 14,1999  Nov. 16, 1999 Nov. 29, 1999 March7,2000  March 16,2000  June 15, 2000
Feb. 24, 2000
Bill Sponsored By: Councilmembers Subin and Silverman

As enacted by the Council, Bill 26-99:

e Required binding arbitration (last, best offer) for the resolution of impasses under the
County Collective Bargaining law;

e Altered the dates for collective bargaining and impasse resolution, giving the parties
additional timein the collective bargaining process,

e Modified the functions of the Labor Relations Administrator; and

e Revised the process for certifying an employee organization.

On March 7, 2000, the Council passed Bill 26-99 on a 5-3 vote. Councilmembers Phil Andrews,
Blair Ewing, Isiah Leggett, Steven Silverman, and Michael Subin voted in favor of the hill;
Councilmembers Nancy Dacek, Betty Ann Krahnke, and Marilyn Praisner voted against the
bill.**? Councilmember Derick Berlage was absent.”®

A. L egidative History of Bill 26-99

The Council introduced Bill 26-99 on September 14, 1999; the bill was sponsored by
Councilmembers Michael Subin and Steven Silverman.?® The Council held a public hearing on
the bill on November 16, 1999. There were two speakers at the public hearing: James Torgesen,
the County’s Labor/Employee Relations Manager, and William Thompson, General Counsel of
UFCW Local 1994, MCGEQ, the certified employee organization under the County Collective
Bargaining law.

% See Final Bill 26-99, § 33-108.

202.3.7.00 Council Legislative Minutes at p. 3.

23 | pid,

204 9.14-99 Council Legislative Minutes at p. 2; 9-14-99 Memorandum from Michael Faden, Senior Legislative
Attorney, to County Council at p. 1.

OLO Report 2009-5, Chapter VI 107 December 2, 2008




Collective Bargaining Laws in Montgomery County: A Legislative History

Mr. Torgeson testified on behalf of County Executive Douglas Duncan.?®® He stated that the
County Executive supported the “direction” of the proposed amendmentsin the bill, but
suggested a number of amendments.?® Mr. Thompson testified that MCGEO supported

Bill 26-99 and “strongly urged” the Council to enact it into law.?*’

The Management and Fiscal Policy Committee held two worksession on Bill 26-99, on
November 29, 1999 and February 24, 2000.°® At the February 2000 worksession, the MFP
Committee recommended (2-1) against adopting Bill 26-99, but recommended certain
amendments to the bill if the Council decided to adopt it.*® At the MFP Committee
worksessions, Councilmembers Praisner and Krahnke recommended against the bill and
Councilmember Andrews supported the bill.?*°

Asindicated earlier, in March 2000, the Council voted (5-3) to enact Bill 26-99, with several
amendments from the version introduced by the Council in September 1999.* The Council
reviewed two drafts of Bill 26-99, Drafts #2 (introduced and reviewed by the MFP Committee)
and #5 (reviewed and amended at the Council’s March 7, 2000 legid ative session).

B. Major Legidativelssues

Bill 26-99 and the amendments proposed by County Executive Duncan, MCGEO, and
Councilmembers addressed numerousissues. Thefina bill enacted by the Council incorporated
several amendments, but not others. The amendments to Bill 26-99 that were adopted addressed
the following topics:

I mpasse resol ution;

Collective bargaining calendar;

Certification of an employee organization; and
Role of the Labor Relations Administrator.*

The amendmentsto Bill 26-99 that were considered but not adopted included:

e Excluding additional groups of employees from participation in the bargaining units;

e Adding additional groups of employees to the bargaining units;

e Adding language to further define the employer’srightsin the law;

e Increasing the maximum term of a collective bargaining from three years to five years; and
e Altering the factors the mediator/arbitrator could use to decide between offers.

205 gee Written Public Hearing Testimony of James Torgesen, County L abor/Employee Relations Manager at p. 1.
26 Sea | bid. at p. 2-6.

27 See Written Public Hearing Testimony of William Thompson, Attorney for MCGEO-UFCW Local 1994 at

p. 1-3.

208 See 11-29-99 Memorandum from Michael Faden, Senior Legislative Attorney, to County Council at p. 1
[hereinafter «11-29-99 Faden Memo”]; 2-24-00 Memorandum from Michael Faden, Senior Legislative Attorney, to
County Council at p. 1 [hereinafter “2-24-00 Faden Memo”].

209 2.24-00 MFP Committee Minutes at p. 4.

29 | pid,

! See Final Bill 26-99.

22 | bid.
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This section of the report summarizes the Council’s discussion on these issues.
1. I mpasse Resolution

Bill 26-99, asintroduced by the Council in September 1999, proposed amending the impasse
resol ution process in the County Collective Bargaining law.?® Specifically, the language in

Bill 26-99 substituted a process of mediation and binding arbitration for the process of mediation
and fact-finding instituted when the law was originally enacted in 1986.

The binding arbitration process proposed in Bill 26-99 differed from the binding arbitration
processes adopted as part of the Police Labor Relations law and the Fire and Rescue Collective
Bargaining law. Both the Police Labor Relations law and the Fire and Rescue Collective
Bargaining law have “last best offer” arbitration — each party presentsits final offer of atotal
contract (or atotal offer for all remaining disputed issues) to the arbitrator and the arbitrator
picks the “more reasonable” offer.?* An aternative form of binding arbitration — termed
“conventional” arbitration or “split the difference” arbitration — requires each party to submit its
final offers issue-by-issue.?®

The form of binding arbitration proposed in Bill 26-99 was a “hybrid” of these two types of
arbitration.”® Under Bill 26-99:

[E]conomic issues would be decided on alast best offer total package basis, but the
arbitrator could decide each non-economic issue separately and would not be limited to
the parties’ offers. Under the bill the arbitrator would decide which issues are economic
and which are non-economic.”’

County Executive Duncan recommended the Council amend Bill 26-99 to include “last best
offer” arbitration in place of a hybrid system.?® The County Executive amendment would have
made the arbitration processin the County Collective Bargaining law adhere to the same process
outlined in the Police Labor Relations law and the Fire and Rescue Collective Bargaining law.
MCGEO opposed the County Executive’s amendment and supported the process outlined in

Bill 26-99; in aletter to Council staff, MCGEO wrote:

Thereason thishill ... varies from the complete “winner-take-all” system used in the two
other bargaining laws [is] that while the economic benefits of employment for thosein
the MCGEO bargaining units are basically uniform, working conditions vary greatly. In
the Police and Fire and Rescue bargaining units, working conditions as well as economic
benefits are relatively homogeneous. However, MCGEO-represented employees have
working conditions which are as varied as the myriad of job classificationsincluded in
the blue collar and white collar units.*®

13 Bij|| 26-99 Draft #2, § 33-108.

2% See Final Bill 71-81, § 33-81; Final Bill 21-96, § 33-153(d)-(i).

15 See 11-29-99 Faden Memo at p. 3.

216 | pid.

27 | bid.

18 gee |bid. at ©16 (public hearing testimony of James Torgesen); ©22 (County Executive’s proposed amendment).
219 | bid. at ©32-33 (11-22-99 Letter from MCGEO attorney William Thompson to Michael Faden, Senior
Legislative Attorney at p. 2-3).
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Councilmembers Praisner, Andrews, and Krahnke discussed binding arbitration at the MFP
Committee’s November 1999 worksession and deferred deciding between the alternate proposals
at the request of Office of Human Resources Director Marta Brito Perez.?° Ms. Perez indicated
that management and union representatives needed to discuss the issue further and would report
back to the Committee.?

In February 2000, the Office of Human Resources and MCGEO reported back to the MFP
Committee that they “agreed to support an amendment to adopt the last best offer for the entire
package (‘total package’) process that is used in the police collective bargaining unit.”?

In a2-1 vote, the MFP Committee recommended a “‘2 package last best offer’ approach” where
each party would present its last best offer on both economic issues and non-economic issues and
the arbitrator would choose the most reasonable offer of each.?® Councilmembers Praisner and
Krahnke supported this approach and Councilmember Andrews did not.

Councilmember Andrews supported the hybrid approach proposed in the first draft of Bill 26-99.7%
A MCGEO representative at the worksession (unidentified in the Council minutes) indicated
MCGEO supported either alast best offer total package approach or the approach in the bill .**

The MFP Committee ultimately recommended (2-1) against the Council enacting Bill 26-99,
with Councilmembers Praisner and Krahnke voting to not recommend the bill and
Councilmember Andrews voting to recommend the bill.??® At the Council’s March 2000
legislation session, Councilmember Andrews presented the MFP Committee’s recommendation
and stated his objection to it.*’

Councilmember Andrews then presented an amendment “to substitute the last best offer total
package approach for the two-package approach recommended by the Committee majority.”??®
Councilmember Praisner explained the Committee’s support for the two-package, last best offer
approach as follows:

[T]he majority of the Committee was concerned that without a separation of fiscal and
non-fiscal issues, there would not be adequate consideration of the non-compensation
issues as the arbitrators tended to focus on that one item.”®

The final version of Bill 26-99 adopted by the Council in March 2000 did not include the two-
package, last best offer approach recommended by the MFP Commiittee. Instead, the fina bill
incorporated the total package, last best offer approach to binding arbitration, which had been
recommended by Councilmember Andrews as well as the County Executive.?*

220 11.29-99 MFP Committee Minutes at p. 2.
21 |pid,
222 2_24-00 Faden Memo at p. 3.
23 pid. at p. 4.
2% | pid,
25 |pid,
226 2.24-00 MFP Committee Minutes at p. 4.
221'.3.7-00 Council Legislative Minutes at p. 2.
228 .
Ibid.
2 pid. at p. 3.
20 |pid,
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2. Collective Bargaining Calendar

Bill 26-99 also amended dates in the County Collective Bargaining law related to the impasse
resolution process.>®! The draft of the bill introduced by the Council pushed several of the dates
in the law back one month.?%

In the public hearing on Bill 26-99, Mr. Torgesen, representing the County Executive, stated that
County Executive Duncan supported moving the dates in the law, “however, the proposed
March 1 date [for the arbitrator to select a proposal] leaves little time for the Executive to
finalize budget recommendations and documents for publication on March 15.”* Mr. Torgesen
proposed alternate dates.”*

Table 6-12 summarizes key dates in the law before the Council enacted Bill 26-99, the dates
proposed in the bill, suggested amendments, and the dates in the final version of the bill. =

Table 6-12. Comparison of Key Collective Bargaining Dates

Datein Law Date Proposed Datein Final
Collective Bargaining Step Before Dif%ﬁ{gg?ggd by County Version of
Bill 26-99 Executive Bill 26-99
Parties commence collective bargaining November 1 November 1 - November 1
Parties conclude collective bargaining
(declaration of impasse) January 15 February 15 February 1 February 1
Resolution of collective bargaining impasse
(selection of most reasonable offer) February 1 March 1 February 15 February 15
Council vote on intention to fund or implement 236 B
collective bargaining agreement May 1 May 1 May 1
Parties conclude negotiations if Council declares - B
intent not to fund or implement agreement May 102 May 10 May 10

Source: Bill 26-99 Draft #2, § 33-108; 11-29-99 Faden Memo at ©23-24; Fina Bill 26-99, § 33-108

At the MFP Committee’s November 1999 worksession, the Committee recommended that
“deadline for the arbitrator’s award be February 15, as recommended by the County
Executive.”®® In the Committee’s February 2000 worksession, Council staff reported that the
Office of Human Resources’ staff and MCGEO representatives agreed to move the dates

21 See Final Bill 26-99, § 33-108(a), (d), (), ().

%2 See Bill 26-99 Draft #2, § 33-108(a), (), (f).

233 11-29-99 Faden Memo at ©17 (public hearing testimony of James Torgesen).

24 1bid. at ©17, 23-24.

25 Note, the dates in the law before the Council enacted Bill 26-99 in Table 6-12 (above) may differ from the dates
described earlier in this chapter. In 1993, the Council enacted Bill 3-93, which changed some datesin the law from
those originally enacted in 1986. The County Collective Bargaining law and Bill 26-99 reflected those 1993
changes. Bill 3-93 isdescribed in more detail in Chapter 1 X, which begins on page 156.

26 Changed from April 15 by Bill 3-93.

%7 Changed from May 1 by Bill 3-93.

238 11-29-99 MFP Committee Minutes at p. 3.
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proposed in the law forward half a month, to the dates proposed by County Executive Duncan.**
The Committee agreed with this recommendation.?”® The Council enacted Bill 26-99 with the
dates recommended by County Executive Duncan, subsequently endorsed by MCGEO and the
M FP Committee. "

3. Certification of an Employee Organization

The final version of Bill 26-99 added a section to the law that declared that if an employee organization
was certified in an election, and that organization replaced an existing employee organization, then the
new employee organization “must be treated in all respects as a successor in interest and party to any
collective bargaining agreement that the previous organization was party to.”**

Councilmembers did not discuss this provision either at the MFP Committee or during the full
Council’slegidative session. Bill 26-99 was enacted with this provision as proposed in the first
version of the bill.

4. Role of the Labor Reations Administrator

The final version of Bill 26-99 added a duty to the Labor Relations Administrator’s responsibilities
under the law.?* Specifically, Bill 26-99 added that the Labor Relations Administrator must
“determine any issue regarding the negotiability of any collective bargaining proposal.”?*

County Executive Duncan proposed including additional language in the section of the law
describing the Labor Relations Administrator.?*® The County Executive’s anendment stated:

The Administrator must not diminish, restrict, or place conditions on the employer rights
in Section 107(b) when the Administrator determinesif a collective bargaining proposal
is negotiable.**

The County Executive suggested this language “to insure that employer rights are not
diminished, restricted or otherwise conditioned. This change will serve as additional guidance to
the parties, and in particular, to the Labor Relations Administrator, who is required by the law to
interpret and adjudicate negotiability or other disputed applications of the law.”*’

MCGEO did not support the County Executive’s proposed amendment, indicating concern “that
the County will try to use this proposed new language to shift the balance which has existed
since 1986 by claiming in a court appeal that the Council has enacted this amendment to criticize
or somehow repudiate the LRA decisions regarding negotiability which have been issued
between 1986 and 1999.7%*

The MFP Committee and the Council did not act on County Executive Duncan’s proposal.

29 2.24-00 Faden Memo at p. 4.
240 2_24-00 MFP Committee Minutes at p. 4.
241 3.7.00 Council Legislative Minutes at p. 3.
22 Final Bill 26-99, § 33-106(a)(5).
3 See | bid. § 33-103(a)(8).
24 pid.
5 2.24-00 Faden Memo at ©25.
246 .
Ibid.
27 1hid. at ©20.
8 |hid. at ©35-36.
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5. Other Proposed Amendments— Not Included in Final Bill

The Council did not enact several other proposed amendments to Bill 26-99 from both County
Executive Duncan and MCGEO, including the County Executive’s proposals to:

e Exclude confidential employees from participating in the existing bargaining units;?*

e Definein thelaw the probationary period for new employees as “at least 12 months;”?*° and

e Allow collective bargaining agreements to last for five years, instead of three years.?*

MCGEOQO’s proposed amendments not enacted by the Council included:
e Adding non-attorney’sin the State’s Attorney’s Office; temporary, seasonal, and substitute
employees; and Police and Fire and Rescue sergeants to the bargaining units;?>* and

e Further defining the scope of the Council’s authority to review terms and conditionsin a
collective bargaining agreement.?*®

29 | pid. at ©23.

20 2.24-00 Faden Memo at ©23.
%1 |bid. at ©24.

22 | bid. at ©37-38.

3 pid. at ©36-37.
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CHAPTER VII. Establishing Collective Bargaining for County Career Firefighters

The history of collective bargaining for Montgomery County career firefightersincludes several
stages, described in this chapter. In November 1987, the County Council enacted emergency
legidlation to establish a separate collective bargaining unit for firefighters under the County
Government’s collective bargaining law. This legislation was prompted by separate legislation
enacted in October 1987 that transferred employment of career firefighters from the independent
fire corporations to the County merit system.

Seven years later, a group of Montgomery County career firefighters successfully placed a question
on the November 1994 general election ballot to add a new section to the County Charter requiring
collective bargaining with binding arbitration for firefighters. Following approval of this ballot
question by voters, the Council enacted legislation to implement the new section of the Charter.

This Chapter summarizes these events, and is organized as follows:

e Section I, Establishing Collective Bargaining for Career Firefighters, summarizes the
establishment of collective bargaining for Montgomery County firefightersin Emergency
Bill 48-87, including the legislative changes that prompted the bill; and

e Section |1, Establishing Binding Arbitration for Career Firefighters, summarizes the
adoption of Charter 8 510A and describes the legidative history of Emergency Bill 21-96,
which adopted a collective bargaining framework for professional fire and rescue
employees.

. ESTABLISHING COLLECTIVE BARGAINING FOR CAREER FIREFIGHTERS
Emergency Bill 48-87, enacted on November 24, 1986, added a third bargaining unit to the County
Government’s collective bargaining law. The new unit — the Fire/Rescue Unit — was made up of career

firefighters below the rank of sergeant. The table below provides key dates related to Bill 48-87.

Table7-1. Key Datesfor Emergency Bill 48-87

. . : . Passed by Signed by
Introduction Public Hearing Worksessions Council Executive Took Effect
Oct. 20,1987  Nov. 5, 1987 None Nov. 17, 1987 Nov. 20, 1987 Nov. 20, 1987
Bill Sponsored By: Council President at the regquest of County Executive Kramer

At the request of County Executive Sidney Kramer, the Council introduced Bill 48-87 in October
1987, one week after enacting legislation that transferred employment of career firefighters from
the independent fire corporations to the County merit system, with an effective date of January
1988." The Council adopted legislation to transfer career firefighters from the fire corporations to
the merit system to address legal concerns under the federal Fair Labor Standards Act about

! See 10-15-87 Council Legislative Minutes at 6383 (enacting Emergency Bill 42-87).
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overtime payments to firefighters as corporation employees.? Once the firefighters became
members of the merit system, those below the rank of sergeant would become members of a
collective bargaining unit according to County Collective Bargaining law.>

County Executive Sidney Kramer submitted emergency legisation to the Council to establish a
separate bargaining unit under the County Collective Bargaining law because “[h]istorically,
firefighter/rescuers have been recognized as sharing a unigue community of interest in labor
relations and collective bargaining systems.” The |egislation received support from several
unions, including the Montgomery County Career Firefighters Association, the United Food &
Commercisal Workers Union Local 400, and the Fraternal Order of Police, Montgomery County
Lodge 35.

The Council received two drafts of the bill, the first dated October 16, 1987 (four days before the
Council introduced the bill), and the second dated October 20, 1987 (the day the Council
introduced the bill). On November 20", the Council adopted the second draft, without making
any further amendments.

Provisions of Bill 48-87. Bill 48-87 added a new, third collective bargaining unit to the County
Collective Bargaining law.® The new unit — the Fire/Rescue Unit — was made up of Master
Firefighter/Rescuers and Firefighter/Rescuers |, 11, and 111.” The bill also amended the time to
file a certification petition by an employee organization seeking to represent a collective
bargaining unit.?

Discussion of Bill 48-87. At the November 5, 1987 public hearing on Bill 48-87, the Council
heard testimony from Personnel Director William Garrett and from Norman Conway,
representing the Montgomery County Career Firefighters Association.® Mr. Garrett’s testimony
cited the following arguments in favor of establishing a separate bargaining unit for firefighters:

e “Historicaly, [t]he occupation of firefighter ... wasthefirst job category to be
recognized as requiring a separate bargaining unit due to the narrow and unigque
community of interest of firefighters;”

e Many policies, practices, and working conditions are unique to firefighters, “including
scheduling, uniforms, equipment, safety, training, promotion and performance
evaluation;” and

e Other than police officers, no other County occupational group was as large as
firefighters— with approximately 600 employees.™

2 See 8-13-87 County Legislative Minutes at p. 6326.
j See 10-20-87 Memorandum from Michael Faden, Senior Legidlative Attorney, to County Council at ©6.
Ibid.
® See 11-5-87 Public Hearing Transcript at p. 11-13 (Testimony of Norman Conway, Montgomery County Career
Firefighters Association); 11-5-87 Letter from Thomas McNuitt ( President, United Food & Commercial Workers
Union Local 400); and 11-5-87 Letter from Walter Bader (President, Fraternal Order of Police, Montgomery County
Lodge 35).
® Final Bill 48-87, § 33-105(a).
" 1bid. § 33-105(a)(3).
8 Ibid. § 33-106(a)(3).
911-5-87 Public Hearing Transcript at p. 4, 11.
10'11-5-87 Public Hearing Transcript at p. 5-6.
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Mr. Garrett testified that County Executive Kramer proposed the legislation as emergency
legislation to ensure that the separate bargaining unit for firefighters would exist before the
firefighters transferred into the merit system in January 1988." He also explained that any
employee organization elected to represent firefighters would not begin bargaining until
November 1988, with any collective bargaining agreement taking effect on July 1, 1989.
Norman Conway, speaking on behalf of the Montgomery County Career Firefighters
Association, also supported Bill 48-87 and urged the Council to enact the legislation.*?

The Council met in legislative session on November 17, 1987 to enact Bill 48-87. The Council
did not hold a separate worksession on Bill 48-87. The primary issue debated by the Council
was whether to remove pension benefits from the scope of collective bargaining.™

Councilmember Hanna made a motion to amend the collective bargaining law to remove pension
plans from the items that can be bargained over by firefighters.** Addressing a question from
Councilmember Potter, Senior Legidative Attorney Mike Faden explained that the manner in
which the legidation was advertised to the public was broad enough to encompass removing
pension plans from the scope of bargaining.™

Councilmember Leggett proposed deferring action on the bill for aweek to “investigate” the
proposal because “the inclusion of pensions as a negotiable item could create a heavy financia
burden for the County.”*® Councilmember Adams endorsed receiving additional information on
thisissue if the Council did defer action. Councilmember Potter “suggested the need for a new
bill to I%e drafted to address the pension issue since it applies to al of the collective bargaining
units.”

Sean Rogers, Chief of Labor/Employee Relations and Training, informed the Council that, by
law, the police and the two County employee bargaining units already had the right to bargain
over pension benefits and that Bill 48-87 was meant to make a technical anendment to the law to
add the firefighter bargaining unit.*® In response, Councilmember Hanna “expressed concern
about the financial impact that could be placed on the County government as aresult of pension
negotiations, particularly since the County has a defined benefit pension plan.”*

Council Vice President Subin recommended that the Council enact the proposed legislation but
also ask the Council’s Personnel Committee to review the pension issue.®> Councilmember
Hanna then withdrew his motion.*

111-5-87 Public Hearing Transcript at p. 7.
1211-5-87 Public Hearing Transcript at p. 11-13.
1311-17-87 Council Legislative Minutes at p. 6443-6444.
1411-17-87 Council Legislative Minutes at p. 6443.
5 hid.

% hid.

7 1id.

1 hid.

¥ bid. at p. 6444.

2 pid.

2 |bid.
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The Council unanimously voted (6-0) to enact Emergency Bill 48-87. Councilmembers Bruce
Adams, Rose Crenca, William Hanna, Isiah Leggett, Neal Potter, and Michael Subin voted in
favor of the bill; Councilmember Michael Gudis was absent.

M. ESTABLISHING BINDING ARBITRATION FOR CAREER FIREFIGHTERS
A. Adoption of Montgomery County Charter § 510A

In the November 8, 1994 general election, Montgomery County voters approved a ballot
guestion to add a new section 510A to the Montgomery County Charter requiring the Council to
enact a collective bargaining law for firefighters that included binding arbitration. This ballot
guestion was sponsored by a group of Montgomery County career firefighters— The Binding
Arbitration for Career Fire Fighters Committee.®

The new section of the Charter — entitled Collective Bargaining — Fire Fighters — stated:

The Montgomery County Council shall provide by law for collective bargaining with binding
arbitration with an authorized representative of the Montgomery County career fire fighters.
Any law so enacted shall prohibit strikes or work stoppages by career fire fighters.*

This Charter language mirrored the language in Charter 8 510 governing collective bargaining
for police officers. It required the Council to do two things— to provide for collective bargaining
for firefighters; and to provide binding arbitration as a means of resolving collective bargaining
impasses. The ballot measure also amended County Charter 8 511 — governing collective
bargaining for County Government employees — to remove firefighters from the group of
employees covered by that section of the Charter.?

B. Adoption of Separate Collective Bargaining Legislation for Firefighters
Emergency Bill 21-96, enacted on July 23, 1996, established a collective bargaining framework
for professional fire and rescue employees that was separate from the sections of the law
governing collective bargaining for police officers or for other County Government employees.”
The table below provides key dates related to Emergency Bill 21-96.

Table7-2. Key Datesfor Emergency Bill 21-96

: : : . Passed by Signed by
Introduction PublicHearing Worksessions Coundil Executive Took Effect
MFP Committee
May 14, 1996 July 2, 1996 July 11, 1996 July 23, 1996 Aug. 1, 1996 Aug. 1, 1996
Bill Sponsored By: Council President at the request of County Executive Duncan
2 |pid.

28-24-94 Letter from Carol Evans, Elections Administrator, Board of Supervisors of Elections, to County
Executive Neal Potter.

24 Council Resolution 12-1790 at p. 2.

% |pid.

% 5.10-96 Memorandum from Michael Faden, Senior Legislative Attorney, to County Council at p. 1.
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As enacted, Bill 21-96:

e Allowed acertified employee organization the exclusive right to bargain on behalf of
employees for issues such as. salaries and wages, pension and retirement benefits, hours
and working conditions, and the amelioration of the effect on employees when the
County Government’s exercise of “employer rights” causes aloss of existing jobs;

¢ Allowed an employee organization to bargain for an agency shop provision — which
would require an employee to pay union dues or an equivalent fee to aunion or, in the
alternative, to a non-union, nonreligious charity;

e Allowed aneutral individual (called an “impasse neutral™) to resolve — through binding
arbitration — impasses in bargaining between an employee organization and the County
Government; and

e Allowed the Council to approve or disapprove provisions of a collective bargaining
agreement that required appropriation of funds; the enactment or adoption of County law;
or which had or could have a present or future fiscal impact.

On July 23, 1996, the Council voted to enact Emergency Bill 21-96. Councilmembers Derick
Berlage, Nancy Dacek, Gail Ewing, William Hanna, Neal Potter, Marilyn Praisner, and Michael
Subin \g)ted in favor of the bill. Councilmembers Betty Ann Krahnke and Isiah Leggett were
absent.

1. Legidative History of Bill 21-96

County Executive Douglas Duncan consulted with the Montgomery County Career Fire Fighters
Association, IAFF Local 1664 in drafting Bill 21-96. County Executive Duncan explained to the
Council that he developed a separate collective bargaining law for firefighters because
“collective bargaining for the Fire/Rescue bargaining unit is a hybrid of the features that are
contained in the other two collective bargaining laws.”® He explained:

e The scope of bargaining for firefighters was the same as for County Government
employeesin the OPT and SLT bargaining units; and

e Theimpasse resolution procedure with binding arbitration was similar to the impasse
resol ution procedure in the Police Labor Relations law.?

The Council introduced the bill as emergency legislation on May 14, 1996 and it held a public
hearing on July 2™. At the public hearing, the Council heard testimony from James Torgesen,
County Labor/Employee Relations Manager, and John Sparks, President of the Montgomery
County Career Fire Fighters Association, IAFF Local 1664. The officia file for Bill 21-96
contained only written testimony from Mr. Sparks and did not contain a public hearing transcript
or written testimony from Mr. Torgesen.

21'7.23-96 Council Legislative Minutes at p. 25.

% 3.15-96 Memorandum from Douglas Duncan, County Executive, to Council President Gail Ewing.

2 |bid. Seealso 7-11-96 Memorandum from Michael Faden, Senior Legislative Attorney, to Management and
Fiscal Policy Committee at p. 1 [hereinafter 7-11-96 Faden Memo™].
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Mr. Sparks’ written testimony indicates that he asked the Council for fair and equitable treatment
“in comparison to other County public safety bargaining unit employees.”® He testified that Bill
21-96 “[did] not broaden out negotiable subjects nor [did] it restrict or change any of the many
current management rights.”**

The Council’s Management and Fiscal Policy (MFP) Committee held a worksession on Bill
21-96 on July 11, 1996. The MFP Committee recommended that the Council enact Bill 21-96
with amendments “jointly proposed by the Office of Human Resources and the International
Association of Firefighters Local 1664, as modified by the Committee.”* The Council enacted
the bill on July 23, 1996.

The officia bill file for Bill 21-96 contains three drafts of the bill — the original draft transmitted
by the County Executive and drafts #3 and #5. The Council introduced and the MFP Committee
reviewed draft #3.% The Council enacted draft #5.

2. Major Legidativelssues

The official bill file contains a June 14" joint memorandum from Mr. Torgesen and Mr. Sparks
outlining suggested amendments to the bill.** The Council and Committee minutesin the file do
not contain any detailed Council or Committee discussion about the bill. Accordingly, this section
of the report summarizes the major issues addressed in the final version of Bill 71-81 (listed
below), but does not describe any discussions about those issues during the legislative process:

Employees Represented in the Law;
Subjects for Collective Bargaining;
Employer Rights

Collective Bargaining Process,
Preemption of Laws or Regulations,
Election of a Certified Representative;
Labor Relations Administrator;
Employee Rights;

Prohibitions on Strikes and L ockouts; and
Prohibited Practices.

22 4-2-96 Written Testimony of John J. Sparks, President, Local 1664.

Ibid.
%2 7-11-96 MFP Committee Minutes at p. 1.
3 Council and Executive Branch staff often revise a hill prior to the Council introducing the bill — creating one or
more drafts. The Council will introduce the most recent draft of abill. Often abill file only contains the drafts of a
bill considered by the Council or by a Council Committee.
3 See 6-14-96 Memorandum from James Torgesen, Labor/Employee Relations Manager, and John Sparks,
President, Montgomery County Career Fire Fighters Association, |AFF Local 1664, to Michael Faden (included in
7-11-96 Faden Memo at ©34-35).
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a. Employees Represented in the Law
Thefinal version of Bill 21-96 defined an employee as.

[A]ny fire and rescue employee in the classification of Master Firefighter/Rescuer,
Firefighter/Rescuer 111, Firefighter/Rescuer 11, and Firefighter/Rescuer |, but not any employee
(A) inaprobationary status, or

(B) inthe classification of Fire/Rescue Lieutenant or any equivalent or higher classification.®

The bill, asintroduced, excluded employees in the classification of “sergeant” or higher.*® Mr.
Torgesen and Mr. Sparks recommended changing the reference from ““sergeant” to “lieutenant”
because the County Government was going to abolish the classification of Fire/Rescue Sergeant
in July 1996 and “all personnel in that classification will become Fire/Rescue Lieutenants.”’
The Council made this change in the final bill.

b. Subjectsfor Collective Bargaining

The final version of Bill 21-96 identified seven topics over which a certified representative and
the County Executive had a duty to collectively bargain. Bill 21-96 included the same topics for
collective bargaining as the County Collective Bargaining law.®® They were:

1. Salary and wages, including the percentage of the increase in the salary and wages budget
that is devoted to merit increments and cash awards, but salaries and wages must be
uniform for all employees in the same classification;

Pension and other retirement benefits for active employees only;
Employee benefits such as, but not limited to, insurance, leave, holidays, and vacations;
Hours and working conditions;

o~ WD

Procedures for the orderly processing and settlement of grievances concerning the
interpretation and implementation of any collective bargaining agreement, which may
include:

e Binding third party arbitration, but the arbitrator has no authority to amend, add to, or
subtract from any provision of the collective bargaining agreement; and

e Provisionsfor exclusivity of forum;
Matters affecting the health and safety of employees; and

7. Amelioration of the effect on employees when the exercise of employer rights ... causes
aloss of existing jobsin the unit.*®

* Final Bill 21-96, § 33-148(4).

% See 5-10-96 Memorandum from Michael Faden, Senior Legislative Attorney, to County Council at ©6.
%77-11-96 Faden Memo at ©34.

% See Final Bill 19-86 § 33-107(a).

¥ Final Bill 21-96, § 33-152(a).
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C. Employer Rights

The final version of Bill 21-96 identified 19 “employer rights” that were not subject to collective
bargaining and that could not be impaired by a collective bargaining agreement.®® Bill 21-96
included the same “employer rights” as the County Collective Bargaining law.** Table 7-3 lists
these “employer rights.”

Table 7-3. Employer Rightsin Bill 21-96

It istheright and responsibility of the employer to...

e Determine the overall budget and mission of the employer and any agency of County government;
e Maintain and improve the efficiency and effectiveness of operations;
e Determine the services to be rendered and the operations to be performed;

e Determine the overall organizational structure, methods, processes, means, job classifications, and personnel by
which operations are conducted, and the location of facilities;

e Direct and supervise employees,
e Hire, select, and establish the standards governing promotion of employees, and classify positions;

e Relieve employees from duties because of lack of work or funds, or when the employer determines continued work
would be inefficient or nonproductive;

e Takeactionsto carry out the mission of government in emergency situations;
e Transfer, assign, and schedule employees;

e Determine the size, grades, and composition of the work force;

e  Set the standards of productivity and technology;

e  Establish employee performance standards and eval uate employees, but evaluation procedures are subject to
bargaining;

e Make and implement systems for awarding outstanding service increments, extraordinary performance awards, and
other merit awards;

e Introduce new or improved technology, research, development, and services;

e Control and regulate the use of machinery, equipment, and other property and facilities of the employer, subject to
subsections (8)(6) of this section [regarding matters affecting the health and safety of employees];

e Maintain internal security standards;

e Create, alter, combine, contract out, or abolish any job classification, department, operation, unit or other division
or service, but the employer must not contract work which will displace employees unlessit gives written notice to
the certified representative 90 days before signing the contract or other notice agreed by the parties;

e Suspend, discharge, or otherwise discipline employees for cause, except that, subject to Charter section 404, any
such action may be subject to the grievance procedure included in a collective bargaining agreement; and

e |ssueand enforce rules, policies, and regulations necessary to carry out these and al other managerial functions
which are not inconsistent with this Article, Federal or State law, or the terms of a collective bargaining agreement.

Source: Final Bill 21-96, § 33-152(b)

“O Final Bill 21-96, § 33-152(b), (C).
! See Final Bill 19-86 § 33-107(b).
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d. Collective Bargaining Process

Bill 21-96 (in Section 33-153), as enacted by the Council, established the comprehensive
collective bargaining process. Thisincluded:

e Thetimelinefor collective bargaining;

e The process for resolving collective bargaining impasses, and

e The Council’srolein approving or disapproving portions of a collective bargaining
agreement through the budget or legislative process.*

This section of the report describes the Council’s review and decisions on these three aspects of the
collective bargaining process.

Timelinefor Collective Bargaining. Thefirst part of 8§ 33-153 established, among other things,
the timing of the collective bargaining process.* Table 7-4 summarizes the key dates in the final
version of the bill. These dates are the same dates in the Police Labor Relations law and the
County Collective Bargaining law.

Table 7-4. Summary of Key Datesin the Collective Bar gaining Process

; - Date by Which Action
Collective Bargaining Step Required
Parties commence collective bargaining November 1
Parties choose an Impasse Neutral November 10
Conclude collective bargaining January 15
February 1
Resolution of collective bargaining impasse (unless extended by written
agreement of the parties)

Source: Final Bill 21-96, § 33-153(a),(d), (i)

I mpasse Resolution Process— Binding Arbitration. Section 33-153 also established the
binding arbitration procedures that the parties would use to resolve collective bargaining
impasses. This process mirrors the binding arbitration processin the Police Labor Relations law.
The section of the bill on impasse procedures:

e Established the position of an “Impasse Neutral” — a contract employee responsible for
mediating and arbitrating collective bargaining disputes between an employee
organization and the County Government;

e Established a calendar for resolving collective bargaining impasses;

e Required the Impasse Neutral to try to broker an agreement through mediation if an impasse
existed between the parties,

2 Final Bill 21-96, § 33-153.
3 See Final Bill 21-96, § 33-153(a)-(d).
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e Gavethe Impasse Neutral the power to choose between competing “final offers” of the
partiesif mediation was unsuccessful; and

e Established factors the Impasse Neutral must consider when picking a “final offer.”**
Table 7-5 summarizes key dates established in this section of the bill.

Table 7-5. Summary of Key Datesin the Impasse Resolution Procedure

Impasse Procedure Step ADc?itgnbéZqYSiifgd
Parties choose an Impasse Neutral November 10
Impasse deemed to exist if parties have not reached an agreement January 15
][ mpasse Neutrd must sdect the “more reasonable” find offer from the February 1
inal offers submitted by the parties

Source: Final Bill 21-96, § 33-153(d)-(i)

The impasse procedure established in Bill 21-96 required the parties to choose an Impasse
Neutral — either through agreement or through a process of the American Arbitration Association
— before November 10" in any year in which the parties engaged in collective bargaining.* The

Iegislati%] provided that the parties split any fees or costs associated with hiring an Impasse
Neutral.

In the collective bargaining process, either party could declare an impasse at any time or, if the
parties did not reach an agreement by January 15", the law deemed an impasse to exist.”’” The law
required the Impasse Neutral to try to mediate impasses as a first step.

If the Impasse Neutral decided that a“bonafide” impasse existed, the law established an

arbitration process for the Impasse Neutral to use to resolve the impasse.*® This process included
the following steps:

e Submission of agreed-upon items and “final offers.” The Impasse Neutral could
require the parties jointly to submit alist of al items agreed to by the parties and each
party individually to submit a “final offer consisting of proposals not agreed upon.”
Neither party could change any “fina offer,” “except to withdraw a proposal on which
the parties [had] agreed.”>

“ See Final Bill 21-96, § 33-153(d)-(i).
“® Final Bill 21-96, § 33-153(d).

“6 Final Bill 21-96, § 33-153(d).

“" Final Bill 21-96, § 33-153(e).

“8 Final Bill 21-96, § 33-153(f).

“ Final Bill 21-96, § 33-153(g)-(K).

* Final Bill 21-96, § 33-153(q).
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e Submission of evidence. At the Impasse Neutral’s discretion, the Impasse Neutral could
require the parties to submit evidence or make arguments in support of their proposal. The
Impasse Neutral could hold a hearing for this purpose that was not open to the public.>

e Selection of “morereasonable” final offer. On or before February 1%, the Impasse
Neutral was required to select “the more reasonable” final offer submitted by the parties,
based only on criteria established in the law.>

e Basisfor selection of final offer. The Impasse Neutral was required to base the
selection of the final offer on the offer’s contents, including any previously agreed-upon
items. The Impasse Neutral could not “consider or receive any evidence or argument
concerning offers of settlement not contained in the offers submitted to the impasse
neutral, or any other information concerning the collective bargaining leading to
impasse.”

e No changesto chosen final offer. When choosing “the more reasonable” final offer, the
Impasse Neutral was required to select the whole offer of a party and could not make any
changes to the offer.>*

e Final offer becomes agreement between the parties. Thefinal offer selected by the
Impasse Neutral, plus all previously agreed-upon items identified by the parties,
represented the final agreement between the parties. The parties were required to execute
this agreement.™

Table 7-6 identifies the exclusive set of factors on which the Impasse Neutral could base the
selection of the “more reasonable” final offer. These factors are the same factorsidentified in
the Police Labor Relations law and County Collective Bargaining law.

Table 7-6. Factorson Which Impasse Neutral Must Base Selection of “Final Offer”

Factors on Which the Impasse Neutral Can Base the Selection of a Final Offer

Past collective bargaining agreements between the parties, including the past bargaining history that led to the
agreements, or the pre-collective bargaining history of employee wages, hours, benefits, and working conditions.

Wages, hours, benefits, and conditions of employment of similar employees of other public employersin the
Washington Metropolitan Areaand in Maryland.

Wages, hours, benefits, and conditions of employment of other Montgomery County employees.

Wages, benefits, hours, and other working conditions of similar employees of private employersin Montgomery
County.

The interest and welfare of the public.

The ability of the employer to finance economic adjustments, and the effect of those adjustments on the normal
standard of public services provided by the employer.

Source: Findl Bill 21-96, § 33-153(i)(1)-(6)

*! Final Bill 21-96, § 33-153(h).
*2 Final Bill 21-96, § 33-153(i).
%3 Final Bill 21-96, § 33-153(j)
> Final Bill 21-96, § 33-153(j)
*® Final Bill 21-96, § 33-153(k).
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Council Rolein the Collective Bargaining Process. Section 33-153 of Bill 21-96 established a
process similar to the process in the Police Labor Relations law for the Council to approve or
disapprove portions of a collective bargaining agreement through the budget or legidative
process.”® The hill required the County Executive to submit an annual operating budget to the
Council that “incude]d] sufficient funds to pay for the itemsin the parties’ final agreement.*’
The bill required the County Executive to:

[E]xpressly identify to the Council all terms and conditions in the agreement that:
(1) require an appropriation of funds, or
(2) areinconsistent with any County law or regulation, or

(3) require the enactment or adoption of any County law or regulation, or
(4) which have or may have a present or future fiscal impact.®

The final version of Bill 21-96 was amended from an earlier version to require the County
Executive to identify the above itemsin the bill. The earlier version of the bill allowed “either or
both parties” to identify these terms and conditions for the Council.® This change differentiated
Bill 21-96 from the County Collective Bargaining law, which, as originally enacted, allowed
“gither or both parties” to identify these terms and conditions for the Council.®° Like the Police
Labor Relations law and the County Collective Bargaining law, Bill 21-96 required the County
Executive to “make a good faith effort to have the Council take action to implement all terms
and conditions in the parties’ final agreement.”®

Bill 21-96 allowed the Council to hold a public hearing “to enable the parties and the public to
testify on the agreement.”® Like the Police Labor Relations law and the County Collective
Bargaining law, Bill 21-96 explicitly gave the Council the power to accept or reject terms of a
collective bargaining agreement.®® Bill 21-96 stated:

The Council may accept or reject al or part of any term or condition in the agreement which:
(1) requiresan appropriation of funds, or
(2) isinconsistent with any County law or regulation, or
(3) requiresthe enactment or adoption of any County law or regulation, or
(4) which has or may have a present or future fiscal impact.®*

Bill 21-96 required the Council by May 1 to indicate its intention to “to appropriate funds for or
otherwise implement the agreement” or to indicate its intention not to do so in a Council
resolution.®®> The Council was required to “state its reasons for any intention to reject any part of
the parties’ final agreement.”®

% See Final Bill 21-96, § 33-153(1)-(p).
*" Final Bill 21-96, § 33-153(1).

%8 Final Bill 21-96, § 33-153(1).

% See Final Bill 21-96, § 33-153(1).
% See Final Bill 19-86, § 33-108(g).
® Final Bill 21-96, § 33-153(1).

%2 Final Bill 21-96, § 33-153(m).

%3 See Final Bill 21-96, § 33-153(n).
% See Final Bill 21-96, § 33-153(n).
% Final Bill 21-96, § 33-153(n).

% Final Bill 21-96, § 33-153(n).
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Asin the Police Labor Relations law and the County Collective Bargaining law, if the Council
intended to reject any portion of a collective bargaining agreement, the law required the Council
to appoint a representative to convey the Council’s views to the parties in subsequent
negotiations.®” The parties were required to meet “as promptly as possible” in order to
“negotiate an agreement acceptable to the Council.”®® The parties could submit any impasses
reached during this negotiation to the Impasse Neutral for binding arbitration.*® The parties had
to submit “the results of the negotiation, whether a complete or a partial agreement, to the
Council on or before May 10.”"

The bill required the Council to consider the new agreement and indicate “its intention to
appropriate funds for or otherwise implement the agreement or its intention not to do so” ina
second resolution.”* The Council amended Bill 21-96 from the draft originally introduced to add
the requirement that the Council pass a second resolution if the parties had to renegotiate and
resubmit any portion of the agreement previously rejected by the Council .”?

Finally, like the Police Labor Relations law and the County Collective Bargaining law, Bill
21-96 required any collective bargaining agreement to:

[P]rovide for automatic reduction or elimination of wage or benefits adjustmentsif:

(1) the Council does not take action necessary to implement the agreement or a part of it; or
(2) sufficient funds are not appropriated for any fiscal year when the agreement isin effect.”

e Preemption of Laws or Regulations

The final version of Bill 21-96 contained language that described the relationship between
collective bargaining agreements and previously enacted laws, regulations, and executive
orders.”* Thefinal version of the bill allowed a collective bargaining agreement to supersede or
modify a County order, rule, or regulation only if the County Executive explicitly identified the
inconsistent terms to the Council, as required in 8 33-153(1), described above on page 125, and
“the Council did not reject the inconsistent term or condition of the collective bargaining
agreement under Section 33-153(n) ....”"

This section of the final bill stated, in part:

(b) Any executive order, rule, or regulation of the County or any County department or
agency which regulates any subject that is bargainable under this Article is not
superseded or modified by a collective bargaining agreement negotiated under this
Article, except to the extent that the application of the order, rule, or regulation is
inconsistent with the collective bargaining agreement.

% Final Bill 21-96, § 33-153(0).
% Final Bill 21-96, § 33-153(0).
% Final Bill 21-96, § 33-153(0).
° Final Bill 21-96, § 33-153(0).
™ Final Bill 21-96, § 33-153(0).
"2 See Final Bill 21-96, § 33-153(0).
® Final Bill 21-96, § 33-153(p).
“ Final Bill 21-96, § 33-157(a)-(c).
" Final Bill 21-96, § 33-157(c).
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(c) However, if theinconsistent order, rule, or regulation is subject to and has received
County Council approval, a collective bargaining agreement does not supersede or
modify it unless:

(1) theorder, rule, or regulation was expressly identified to the Council by the
parties before the Council reviewed the collective bargaining agreement, as
regquired by Section 33-153(1), and the Council did not reject the inconsi stent
term or condition of the collective bargaining agreement under Section 33-
153(n); or

(2) the Council repeals or modifies the order, rule, or regulation.”
f. Election of a Certified Representative

As enacted by the Council, Bill 21-96 established an election process for certifying or
decertifying an employee organization as the employees’ collective bargaining representative.’’
This process mirrored the processes established by the Police Labor Relations law and the
County Collective Bargaining law.

Under Bill 21-96, a Labor Relations Administrator received petitions for certification and
decertification of employee organizations and supervised elections.” The bill required an
employee organization to receive amajority of votes cast by employeesin order to become the
employees’ certified representative.”

An employee organization could appear on an election ballot to become the employees’ certified
collective bargaining representative in one of two ways:

e The employee organization could file a petition with the Labor Relations Administrator
containing the signatures of 30 percent of the employeesin a unit indicating the
employees’ desire for collective bargaining representation by the employee
organization;*° or

e |f an employee organization has already filed avalid petition, any other employee
organization could provide written proof of support from at least ten percent of the
employees in the unit to the Labor Relations Administrator.®*

All election ballots also had to offer the choice that an employee did not want to be represented
by any employee organization.®

"® Final Bill 21-96, § 33-157(b), (c).
7 See Final Bill 21-96, § 33-151.

"8 Final Bill 21-96, § 33-151(a)-(e).
 Final Bill 21-96, § 33-151(€)(6).
% Final Bill 21-96, § 33-151(a).

8 Final Bill 21-96, § 33-151(€)(2).
8 Final Bill 21-96, § 33-151(€)(2).
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g. Labor Relations Administrator

As adopted by the Council, the final version of Bill 21-96 created a position of Labor Relations
Administrator (LRA) to implement and administer the sections of the law addressing the
selection and certification of employee organizations and prohibited practices.®® The LRA in this
bill mirrored the position of Permanent Umpire under the Police Labor Relations law and the
Labor Relations Administrator under the County Collective Bargaining law.

Under Bill 21-96, the Labor Relations Administrator’s duties included:

e Creating regulations under method (1) and procedures to implement and administer the
sections of the law overseen by the Labor Relations Administrator;

¢ Requesting needed assistance, service, and data from the County Executive and an
employee organization;

e Holding hearings;

e Conducting elections for the certification or decertification of employee organizations
and issuing the certification or decertification;

e Investigating and resolving allegations of prohibited practices, deferring to negotiated
grievance proceduresif “deferral to the grievance procedure would not result in the
application of principles repugnant to this Article;”

e Determining “whether a person is properly included in or excluded from the unit;”
e Obtaining support and expending funds allocated in the County budget as necessary; and

e Exercising other powers and performing other duties as specified in the law.®*

Under the final version of the hill, the County Executive appointed a Labor Relations
Administrator to afive-year term, picking from alist of five individuals agreed upon by the
certified representative and the Chief Administrative Officer.2® The Council had to confirm the
County Executive’s choice.®® If the Council did not confirm the County Executive’s choice, the
County Executive had to appoint and seek Council confirmation for a different person chosen
from anew list of five individuals agreed to by the certified representative and the Chief
Administrative Officer.®’

This section of Bill 21-96 differed from the corresponding sections of the Police Labor Relations
law and the County Collective Bargaining law with respect to the process for appointing the second
and subsequent Labor Relations Administrators. In Bill 21-96, an incumbent Labor Relations
Administrator was “automatically reappointed for another 5-year term unless, during the period
between 60 and 30 days before the term expires, the certified representative notifies the employer

8 Final Bill 21-96, § 33-149(a).
8 Final Bill 21-96, § 33-149(a).
% Final Bill 21-96, § 33-149(c).
% Final Bill 21-96, § 33-149(c).
8 Final Bill 21-96, § 33-149(c).
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or the employer notifies the certified representative that it objects to the reappointment.”® Under
the Police Labor Relations law and the County Collective Bargaining law as originally passed, the
parties and the Council had to repeat the process of choosing and confirming a Labor Relations
Administrator or a Permanent Umpire after the prior one’s term expired.®

h. Employee Rights
As adopted by the Council, the final version of Bill 21-96 established a set of employee rights
under the collective bargaining process.®® It also outlined certain rights and/or duties of the
employee and a certified representative. This section of the law mirrored the corresponding
section in the County Collective Bargaining law.
Table 7-7 summarizes these rights and duties.

Table 7-7. Summary of Rightsand Dutiesin the
Firefighters Collective Bar gaining Bill

Employee Rights

Certified Representative Duties

Employer Duties

e Toform, join, support,
contribute to, or
participatein an
employee organization
or its lawful activities.

To refrain from
forming, joining,
supporting,
contributing to, or
participating in an
employee organization

To serve as the exclusive bargaining
agent for all employeesin the unit for
which it is certified.

To represent fairly and without
discrimination al employeesin the unit
without regard to whether the
employees are members of the
employee organization, pay dues or
other contributionsto it, or participate
inits affairs (seeking to enforce avalid
agency shop provision does not violate

e Toextend to the certified
representative the exclusive right
to represent the employees for the
purposes of collective bargaining,
including the orderly processing
and settlement of grievances as
agreed by the parties.

or its lawful activities. this duty).

e Tobefairly
represented by a
certified representative,
if any.

Right of Certified Representative

e Theright of a certified representative to receive voluntary dues or service fee deductions or agency shop
provisions must be determined through negotiations, unless the authority to negotiate these provisions has
been suspended under this article. Other than an agency shop provision, a collective bargaining agreement
must not require membership in, participation in the affairs of, or contributions to an employee organization.

Source: Fina Bill 21-96, § 33-150

8 Final Bill 21-96, § 33-149(c).
8 See Final Bill 71-81, § 33-77(b), (c); Final Bill 19-86, § 33-103(b).
% Final Bill 21-96, § 33-150(a).
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Agency Shop Provisions. Asin the Police Labor Relations law and the County Collective
Bargaining law, a certified representative had the right to negotiate for an “agency shop”
provision in a collective bargaining agreement under Bill 21-96.** Asdefined in Bill 21-96, an
“agency shop” provision refers to a provision in a collective bargaining agreement:

[R]equiring as a condition of continued employment, that bargaining unit employees pay a
service fee not greater than the monthly membership dues uniformly and regularly required
by the employee organization of all of its members.*

The definition, however, contained some limitations on agency shop provisions:

An agency shop agreement must not require an employee to pay initiation fees,
assessments, fines, or any similar collections as a condition of continued employment. A
collective bargaining agreement must not require payment of a service fee by any
employee who opposes joining or financially supporting an employee organization on
religious grounds. However, the collective bargai ning agreement may require that
employee to pay an amount equal to the service fee to a nonreligious, nonunion charity, or
to any other charitable organization, agreed to by the employee and the certified
representative, with provision for dispute resolution if there is not agreement, and to give
to the employer and the certified representative written proof of this payment. The
certified representative must adhere at all timesto all federal constitutional requirementsin
its administration of any agency shop system maintained by it.*®

i Prohibition on Strikes and L ockouts

County Charter 8 510A required any collective bargaining law to prohibit strikes or work stoppages
by career firefighters.® The prohibitions and consequences enacted by the Council in this section
of Bill 21-96 mirrored the language in the Police Labor Relations law and County Collective
Bargaining law. Bill 21-96, as enacted by the Council, prohibited employees and employee
organizations from striking and prohibited the County Government from locking out employees.®

Like the Police Labor Relations law and County Collective Bargaining law, Bill 21-96 also
prohibited the County Executive from paying any employee for a period when the employee was
engaged in astrike.®® Thefinal bill also gave the Labor Relations Administrator authority to
investigate and hold hearings on alleged violations of this portion of the law.?” If the Labor
Relations Administrator found that a violation occurred, the County Executive could:

e Impose disciplinary action, including dismissal from employment, on employees engaged
in prohibited conduct;
e Terminate or suspend an employee organization’s dues deduction privilege; and

e Revoke the certification of an employee organization and disqualify it from elections for
up to two years.®

°! Final Bill 21-96, § 33-150(d).
2 Final Bill 21-96, § 33-148(1).
% Final Bill 21-96, § 33-148(1).
% Charter of Montgomery County, Maryland, § 510A, adopted November 8, 1994.
% Final Bill 21-96, § 33-156(a).
% Final Bill 21-96, § 33-156(b).
" Final Bill 21-96, § 33-156(c).
% Final Bill 21-96, § 33-156(c).
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j. Prohibited Practices

The final version of Bill 21-96 outlined alist of “prohibited practices” for both the employer and
an employee organization.® In the bill, the Labor Relations Administrator was given
responsibility for investigating, holding hearings on, determining the validity of, ordering parties
to stop, and crafting remedies for prohibited practices.*®

The law included the following examples of remedies to prohibited practices:

¢ Reinstating employees with or without back pay;
e Making employees whole for any losses relating to County employment suffered asa

result of any prohibited practice; and

e Withdrawing or suspending an employee organization’s authority to negotiate or continue
an agency shop provision or avoluntary dues or service fee deduction provision.’™

Table 7-8. Summary of Prohibited Practicesin Bill 21-96

The Employer must not ...

Employee Or ganizations must not...

e |nterferewith, restrain or coerce employeesin the exercise |

of any rights granted to them under this collective
bargaining law.

e Dominate or interfere with the formation or .

administration of any employee organization or contribute
financial or other support to it (excluding voluntary dues
or service fee deductions, an agency shop provision, and
reasonable use of County facilities to communicate with
employees).

e Encourage or discourage membership in any employee
organization by discriminating in hiring, tenure, wages,

hours, or conditions of employment. °

e Discharge or discriminate against a public employee
because the employee files charges, gives testimony, or
otherwise lawfully aides in administering the collective
bargaining law.

e Refuseto bargain collectively with the certified
representative.

e Refuseto reduce to writing or sign abargaining agreement |

that has been agreed to in all respects.

e Refuseto process or arbitrate a grievance if required under

agrievance procedure contained in a collective bargaining | e

agreement.

e Directly or indirectly oppose the appropriation of funds or

the enactment of legislation by the County Council to °

implement an agreement reached under this collective
bargaining law.

e Engagein alockout of employees.

Interferewith, restrain or coerce the employer or any
employeein the exercise of any rights granted under this
collective bargaining law.

Restrain, coerce or interfere with the employer in the
selection of its representatives for collective bargaining or
the adjustment of grievances.

Refuseto bargain collectively with the employer if an
employee organization is the certified representative.

Refuse to reduce to writing or sign a collective bargaining
agreement that has been agreed to in al respects.

Hinder or prevent, by threats of violence, intimidation,
force or coercion of any kind, the pursuit of any lawful
work or employment by any person, public or private, or
obstruct or otherwise unlawfully interfere with the
entrance to or exit from any place of employment, or
obstruct or unlawfully interfere with any person’s free and
uninterrupted use of any road, railway, airport, or other
mode of travel.

Hinder or prevent by threats, intimidation, force, coercion
or sabotage, the obtaining, use or disposition of materials,
supplies, equipment or services by the employer.

Take or retain unauthorized possession of property of the
employer, or refuseto do work or use certain goods or
materials as lawfully required by the employer.

Cause or attempt to cause the employer to pay or deliver
or agree to pay or deliver any money or other thing of
value, in the nature of an exaction, for serviceswhich are
neither performed nor to be performed.

Source: Final Bill 21-96, § 33-154(a), (b)

% Final Bill 21-96, § 33-154(a), (b).
1% Final Bill 21-96, § 33-154(c)-(f).
101 Final Bill 21-96, § 33-154(e).
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CHAPTER VIII.  BillsAdding Groups of Employeesto Collective Bargaining Units

This chapter describes four bills that added collective bargaining rights for groups of County
Government employees not included in the laws when they were originally enacted. This
chapter is organized as follows:

e Section I, Adding Police Sergeants to the Police Bargaining Unit — Bill 10-00;

e Section Il, Adding Lieutenants and Captains to the Fire and Rescue Bargaining Unit —
Bill 13-01;

e Section |11, Adding Other Groups of Employeesto the County Government Collective
Bargaining Units— Bill 9-01; and

e Section IV, Adding Department of Correction and Rehabilitation Sergeants to the County
Government Office, Professional, and Technical Bargaining Unit — Expedited Bill 11-05.

l. ADDING POLICE SERGEANTSTO THE POLICE BARGAINING UNIT —BiLL 10-00

Bill 10-00, enacted by the Council on June 6, 2000, added police sergeants to the police collective
bargaining unit. This section summarizes the history of the bill and is organized as follows:

e Section A, Legisative History of Bill 10-00, summarizes the legidlative history of
Bill 10-00;

e Section B, Major Legidative | ssues, reviews the primary issues discussed during the
legislative process leading up to the adoption of Bill 10-00; and

e Section C, Final Bill, describes the final bill, as enacted by the Council.
The table below provides key dates related to Bill 10-00.

Table8-1. Key Datesfor Bill 10-00

Passed by Signed by

Introduction PublicHearing Worksessions Council Executive Took Effect
March 14 _ MFP Committee
’ April 4, 2000 April 11, 2000 June 6, 2000 June 19, 2000 Sept. 18, 2000
2000
June 5, 2000
Bill Sponsored By: Councilmembers Berlage, Andrews, Leggett, Silverman, and Blair Ewing
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A. L egidative History of Bill 10-00

The Council introduced bill 10-00 on March 14, 2000. The bill was originally sponsored by
Councilmembers Berlage, Andrews, and Silverman; at introduction, Councilmembers Blair
Ewing and Leggett also signed on as sponsors.* Asintroduced, Bill 10-00 proposed two changes
to the Police Labor Relations law. Specifically, it proposed to:

e Extend collective bargaining rights to police sergeants; and
e Add asecond, separate bargaining unit to the law for police sergeants.?

As introduced, Bill 10-00 provided that police sergeants would bargain with management
separately from the other police officersincluded in the law.

County Executive Douglas Duncan informed the Council that he supported “extend[ing]
collective bargaining rights to police sergeants.”® He also suggested some amendments to the
bill, discussed below beginning on page 134. Before the bill’s introduction, Walter Bader,
President of the Fraternal Order of Police, Montgomery County Lodge 35, expressed the FOP’s
support for the bill and suggested amendments to the bill, also discussed below.*

Police Chief Charles Moose, Walter Bader, and three police sergeants testified at the

April 4, 2000 public hearing on Bill 10-00. The official bill file contains the written testimony of
Mr. Bader and the police sergeants, but not of Chief Moose. Mr. Bader, Sergeant Kirk Holub,
Sergeant Fergus Sugrue, and Sergeant Russell Hamill testified in support of Bill 10-00 with the
FOP’s suggested amendments to the bill.

Following the public hearing, the Management and Fiscal Policy (MFP) Committee held two
worksession on Bill 10-00 — in April and June, 2000. The full Council reviewed and discussed the
bill in two separate legidative sessions— on May 2 and June 6, 2000. The official bill file for Bill
10-00 contains four drafts of the bill: Draft #1 — introduced by the Council; Draft #2 — reviewed
in the MFP Committee’s June 5, 2000 worksession and including prior MFP Committee
amendments; Draft #4 — also reviewed in the MFP Committee’s June 5, 2000 worksession and
incorporating all Councilmember-proposed amendments; and Draft #6 — enacted by the Council.

The Council enacted Bill 10-00 on June 6, 2000. Councilmembers Andrews, Berlage, Leggett,
Silverman, Denis, and Blair Ewing voted in favor of the Bill; Councilmember Praisner abstained,
Councilmember Subin voted against the bill, and Councilmember Dacek was absent.

! 3-9-00 Memorandum from Michael Faden, Senior Legislative Attorney, to County Council at p. 1, 2-29-00 Letter
from Walter Bader, President of the Fraternal Order of Police, Montgomery County Lodge 35 to Councilmember
Subin at p. 1 [hereinafter “2-29-00 Bader Letter”].

ZBill 10-00 Draft #1, 88 33-76, 33-78A.

3 4-3-00 Memorandum from County Executive Douglas Duncan to Council President Michael Subin at p. 1
[hereinafter “4-3-00 Duncan Memo™].

#2-29-00 Bader Letter at p. 1.

® See April 4, 2000 Written Testimony of Walter Bader, Sergeant Kirk Holub, Sergeant Fergus Sugrue, and Sergeant
Russell Hamill.
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B. Major Legidative | ssues

The MFP Committee and the Council discussed and considered several amendments to
Bill 10-00. County Executive Duncan proposed three primary amendments to the bill:

e One amendment added a separate collective bargaining unit for police lieutenants and
captains — in addition to police sergeants — to the Police Labor Relations law;

e One amendment prohibited police lieutenants or captains from collective bargaining if
they were assigned to work units and their primary duties involved human resources,
internal affairs, legal, labor relations, or policy development and compliance; and

e One amendment prohibited the police supervisors’ collective bargaining unit from
bargaining over “the effect of the employer’s exercise of employer rights” — the “effects
bargaining” right enjoyed by police non-supervisors.

Before the Council introduced Bill 10-00, the FOP also suggested a number of amendmentsto
the bill. The FOP recommended including sergeants in the existing police bargaining unit
instead of creating a second bargaining unit just for sergeants.” According to Walter Bader, FOP
Lodge 35 President, “a separate bargaining unit for this rank will just complicate the bargaining
and personnel management process in the Department.”® The FOP also suggested amendments
to the bill that would allow the incumbent certified representative — the FOP — to represent
sergeants without an election if amajority of sergeants provided evidence to the Permanent
Umpire that they wanted to be represented by the incumbent representative.’

Therest of this section summarizes the discussion and debate over the following two issues:

e The number of police bargaining units, including whether to include lieutenants and
captains, and

e Whether to limit “effects bargaining” to non-supervisory police officers.
1. Number of Police Bargaining Units

County Labor/Employee Relations Manager James Torgesen sent a memorandum to Senior
Legidative Attorney Michael Faden before the Management and Fiscal Policy Committee’s first
worksession on Bill 10-00.° The memo outlined the Executive Branch’s reasoning behind
County Executive Duncan’s proposed amendments to the bill (listed above).

® 4-3-00 Duncan Memo at p. 3-5.
7 2-29-00 Bader Letter at p. 1.
8 .
Ibid.
° Ibid. at p. 3.
19 See 6-5-00 Memorandum from Michael Faden, Senior Legislative Attorney, to the Management and Fiscal Policy
Committee at ©23 [hereinafter “6-5-00 Faden Memo™].
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FOP Lodge 35 sent the Council correspondence that urged the inclusion of sergeantsin the same
bargaining unit as non-supervisory police officers “subject to a vote by sergeants to determine if
they want to be represented.™* In this|etter, the FOP outlined counter-arguments to several
assertionsin Mr. Torgesen’s April 7, 2000 memo.* In particular, Messrs. Bader and Holub
asserted that “[p]olitics, not facts, are the driving force behind the Executive’s proposal” to have
separate bargaining units for supervisors and non-supervisors.*®

The Alliance of Police Supervisors sent the Council correspondence that supported legislation to
include collective bargaining for police sergeants, lieutenants, and captains.** Alliance President
Drew Tracy stated that “[i]t isimportant that management have avoicein their future.”*

Councilmember Berlage sent a memorandum to Councilmember Andrews (who was L ead
Councilmember for Personnel Matters on the MFP Committee), dated April 5™, that proposed a
number of amendments to Bill 10-00. In particular, Mr. Berlage’s amendments proposed: establishing
a separate bargaining unit for police lieutenants and captains; including sergeants in the bargaining unit
with non-supervisory officers; and rejecting the County Executive’s proposed amendments.™®

The Management and Fiscal Policy Committee held its first worksession on Bill 10-00 on

April 11, 2000. At the April 11" MFP Committee worksession, Councilmembers Praisner,
Andrews, and Krahnke discussed the scope of the collective bargaining unit.*” At the outset,
Councilmember Praisner expressed concern based on indications from Councilmembers Berlage
and Silverman that they would propose amendments to Bill 10-00 when it was before the Council,
but did not make the proposed amendments available to the Committee.’®

Note: Thebill file did not contain the packet by Michael Faden, Senior Legidlative Attorney, for
thisworksession. Further, there isno indication in the documentsin the bill file why the
Committee did not have a copy of Councilmember Berlage’s proposed amendments.

At the April 11™ worksession, Councilmember Andrews spoke in favor of creating a separate
bargaining unit for supervisors and supported extending collective bargaining rights to sergeants,
lieutenants and captains.*® Councilmember K rahnke opposed enactment of the bill, but indicated
her support for including sergeantsin a broader “supervisors” unit, if one was created.?
Councilmember Praisner reserved judgment on the issue. The Committee minutes indicate that
the Committee agreed to support an amendment that excluded police lieutenants and captains
from a collective bargaining unit if they work in human resources, internal affairs, legal, 1abor
relations, or policy development and compliance.*

1 See 4-27-00 Letter from FOP Lodge 35 President Walter Bader and FOP Supervisors Committee Chair Kirk
Holub to Council President Subin [hereinafter” 4-27-00 Bader/Holub Letter”]. The FOP Supervisors Committee
was created in 1982 and all of its members were Montgomery County police sergeants.

12 4-27-00 Bader/Holub Letter at p. 2-5.

B bid. at p. 4.

143-16-00 Letter from Alliance of Police Supervisors President Drew Tracy to Councilmember Berlage (included in
6-5-00 Faden Memo at ©22).

5 1bid.

10 6-5-00 Faden Memo at ©28.

7 4-11-00 MFP Committee Minutes at p. 1-2.

8 bid. at p. 1.

2 pid.

2 |bid. at p. 1-2.

2 |bid. at p. 2.
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The Council addressed Bill 10-00 initslegislative session on May 2, 2000. Councilmember
Praisner reiterated her concern that Councilmembers did not make their amendments available to
the MFP Committee for review.?? Councilmember Silverman acknowledged Councilmember
Praisner’s point, but indicated “his amendment was not available at that time.”%

Councilmember Silverman then proposed the following amendment:

Section 2. If, during the first 90 days after this Act becomes law, the permanent umpire
appointed under Section 33-77 finds that a majority of all sergeants then employed by the
Police Department have authorized the certified representative of the police bargaining unit
to represent them, then this Act takes effect on October 1, 2000. If the permanent umpire
does not so find during the specified time period, then this Act does not take effect.?

Councilmember Silverman explained that his primary focus was “to create one bargaining unit,”
which “would avoid potential inconsistencies in arbitration decisions; create a more effective and
efficient uniform mechanism for both the employer and employee, and would be based on the
experience of other jurisdictions.”

Councilmember Dacek indicated that she had not supported collective bargaining rights for
police sergeants in the past because she considered them a part of police management.?®
Councilmember Dacek acknowledged that police sergeants have indicated that they are not
treated as part of the supervisory structure, and the bill is an attempt to address some of these
issues.”” Councilmember Dacek indicated that her preference was to include police sergeantsin
a separate bargaining unit.®

Police Chief Charles Moose urged the Council to support County Executive Duncan’s amendment
to include police sergeants, lieutenants, and captainsin a separate bargaining unit.®
Councilmember Berlage explained that his rationale for sponsoring Bill 10-00 in the first place was
his belief that sergeants should have collective bargaining rights.*® He explained that “[s]ergeants
do not control the work place in the same way that managers do, and they have not been able to
exercise their influence over wages and conditions.”®

Councilmember Berlage expressed support for County Executive Duncan’s proposal to include
lieutenants and captains in the bill but in a separate bargaining unit.*> He also expressed support
for Councilmember Silverman’s proposed amendment. >

22 5.2.00 Council Legisative Minutes at p. 7.
2 bid. at p. 7.

2 |bid. at p. 7.

% 5.2.00 Council Legislative Minutes at p. 7.
% |bid. at p. 8.

7 bid.

% | hid.

2 hid.

0 hid.

* bid.

# bid.

* hid.
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At the end of the legidative session, the Council did not vote on Councilmember Silverman’s
proposed amendment and Council President Subin returned the bill to the MFP Committee “to
address issues raised” in the Council session.**

On June 5, 2000, the MFP Committee again reviewed Bill 10-00. Thisworksession included
newly-elected Councilmember Denis, replacing Councilmember Krahnke who had resigned from
the Council in April 2000. At the worksession, the Committee had two drafts of the bill before it
for review. Draft #2:

e Included only sergeants,
e Added a separate bargaining unit for sergeants; and
e Excluded sergeants from “effects bargaining.”*

In comparison, Draft #4-

Included sergeants, lieutenants, and captains,

Added a separate bargaining unit for lieutenants and captains;

Included sergeants in the bargaining unit with non-supervisory officers,
Excluded sergeants, lieutenants, and captains from “effects bargaining;” and
Included Councilmember Silverman’s proposed amendment.®

The Committee discussed and recommended approval of Draft #2.

On June 6, 2000, the full Council discussed Bill 10-00. Councilmember Andrews explained the
MFP Committee’s recommendation to limit the bill to police sergeants. Councilmember
Andrews indicated that the bill’s original intent was to expand collective bargaining rights to
police sergeants, that “the Executive Branch changed its position on authorizing collective
bargaining for captains,” and the change “influenced the Committee’s decisions to not expand
collective bargaining rights beyond sergeants at [the] time.”*’

The final version of Bill 10-00, as enacted by the Council on June 6, 2000, expanded collective
bargaining rights to sergeants, but included the sergeants in the same bargaining unit as non-
supervisory police officers.®®

2. “Effects Bargaining”
As described above (see page 134), County Executive Duncan’s proposed amendments to

Bill 10-00 proposed limiting “effects bargaining” only to non-supervisory police officers and
excluding sergeants, lieutenants, and captains from “effects bargaining.”*

* |bid. at p. 9.

% See 6-5-00 Faden Memo at ©1-4.

% See 6-5-00 Faden Memo at ©59-63.

37 6-6-00 Council Legislative Minutes at p. 5.
% See Final Bill 10-00, § 33-76.

%9 4-3-00 Duncan Memo at p. 3-5.
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County L abor/Employee Relations Manager James Torgesen’s April 7" memo addressed
“effects bargaining” and asserted that “[t]he duty to bargain the ‘effects’ of an exercise of any of
the statutorily defined Employer rights creates restrictions and delays on the Employer’s ability
to act in the management arena.”® Further, “[t]he [County Executive’s] requested amendments
retain the status quo for the non-supervisory bargaining unit and provide, in essence, a scope of
bargaining for supervisory employees which is consistent with bargaining rights extended to all
other County employees.”*

FOP Lodge 35 objected to limiting “effects bargaining,” asserting that the discussion of “effects
bargaining” in the context of this bill was “purely a political decision and does not adversely
affect public safety.** Messrs. Bader and Holub, speaking on behalf of the FOP, asserted that
“[e]ffects bargaining is fairly common in the public sector in recognition that public sector
bargaining rights are more limited than in the private sector.”*® According to Messrs. Bader and
Holub, ““Effects bargaining’ does not prevent management from exercising itsrights. It merely
balances the interests of the employer and employee and, at best (or worst, depending on one’s
perspective) requires the employer to think about the effects of its intentions before it acts.”**

At the Management and Fiscal Policy Committee’s April 11" worksession, the Committee
recommended not extending “effects bargaining” rights beyond non-supervisory police
officers.* The Council did not discuss “effects bargaining” at its May 2™ legislative session,
where Council President Subin sent the bill back to the MFP Committee for further
consideration.*®

The FOP weighed in on the issue of “effects bargaining” a second time in a June 2™ letter to
Councilmember Berlage.*’ In this |etter, Mr. Bader stated that “effects bargaining” has been
“misunderstood” and “blamed for al sorts of perceived evils unrelated to the concept.”*® Mr.
Bader urged the Council to “include sergeantsin the bargaining unit under the law that has
existed for 18 years.”*

The minutes from the MFP Committee’s June 5" worksession do not indicate that the Committee
discussed “effects bargaining.” The Council, however, discussed “effects bargaining” at length
the next day during its legislative session.®

“0 See 6-5-00 Faden Memo at ©25.

! See Ibid.

“2 4-27-00 Bader/Holub Letter at p. 5, 8 (emphasisin original).
“3 4-27-00 Bader/Holub Letter at p. 5.

“Ibid. at p. 6.

5 4-11-00 MFP Committee Minutes at p. 2.

“6 See 5-2-00 Council Legislative Minutes at p. 6-9.

4" See 6-2-00 Letter from FOP Lodge 35 President Walter Bader to Councilmember Berlage [hereinafter “6-2-00
Bader Letter”].

“8 6-2-00 Badler Letter at p. 5.

“|bid. at p. 8.

%0 See 6-6-00 Council Legislative Minutes at p. 4-5.
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At the Council worksession, Councilmember Silverman made a motion “to adopt the original
intent of the bill asit relates to effects bargaining by incorporating the sergeants into the existing
collective bargaining unit. The motion would create one police collective bargaining unit and
give the sergeants the same rights as other officers equal in relation to effects bargaining.”™*
Councilmember Subin opposed including sergeants in the same bargaining unit with non-
supervisory employees, but indicated he would support two bargaining units, both with “effects
bargaining” rights.>* Councilmember Blair Ewing spoke in support of “effects bargaining” for
both sergeants and non-supervisory police officers.>

Councilmember Silverman’s motion to include police sergeants in one collective bargaining unit
with “effects bargaining” was approved.>® Councilmembers Berlage, Silverman, Denis, and
Blair Ewing voted in favor of the motion; Councilmembers Andrews, Praisner, and Subin voted
against the motion; and Councilmembers Dacek and Leggett (temporarily) were absent.>

Thefinal version of Bill 10-00, as enacted by the Council on June 6, 2000, gave sergeants (who
were included in the same bargaining unit as non-supervisory employees) the same right to
bargain over “the effect on employees of the employer’s exercise of [management] rights ....”*

C. Recap of Final Bill

Asreviewed above, the final version of Bill 10-00, as enacted by the Council on June 6, 2000,
expanded collective bargaining rights to police sergeants, including the sergeantsin one
bargaining unit with non-supervisory police officers, and gave sergeants the right to bargaining
over “the effect on employees of the employer’s exercise of [management] rights ...’

M. ADDING LIEUTENANTSAND CAPTAINSTO THE FIRE AND RESCUE BARGAINING UNIT -
BiLL 13-01

Bill 13-01, enacted by the Council on July 17, 2001, added Fire and Rescue lieutenants and

captains to the collective bargaining unit for Fire and Rescue employees. This section

summarizes the history of the bill. The table below provides key dates related to Bill 13-01.

Table8-2. Key Datesfor Bill 13-01

Passed by Signed by

Introduction  PublicHearing  Worksessions Council Executive Took Effect
, MFP Committee
March 20,2001  April 17,2001 June 28, 2001 July 17, 2001 July 30, 2001 Oct. 29, 2001
Bill Sponsored By: Council President at the request of County Executive Duncan
L |bid. at p. 5.
2 |bid.
3 bid.
> |bid.

% 6-6-00 Council Legislative Minutes at p. 5.
% Final Bill 10-00, § 33-80(a)(7).
57 I bid. §§ 33-76; 33-80(a)(7).
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The Council introduced Bill 13-01 on March 20, 2001. The Council reviewed and enacted the
first draft of the bill. Council President Blair Ewing sponsored the bill at the request of County
Executive Douglas Duncan.® Asintroduced and enacted, Bill 13-01:

e Added Fire and Rescue lieutenants and captains to the collective bargaining unit already
established under the Fire and Rescue collective bargaining law; and

e Excluded lieutenants and captains from the collective bargaining unit whose primary
work assignment was in budget, internal affairs, labor relations, human resources, public
information, or quality assurance.”

In a memorandum transmitting the proposed legislation to the Council, County Executive
Duncan indicated that “Fire and Rescue lieutenants and captains have expressed an interest in
having a more active rolein determining their salaries, benefits, and other working conditions.”®
The Council held apublic hearing on Bill 13-01 on April 17, 2001. In written testimony
presented at the public hearing, County Labor/Employee Relations Manager James Torgesen
spoke in support of the bill and noted that “many of the terms of the existing agreement have
been passed through to these employees.”®

John Sparks, President of the Montgomery County Career Firefighters Association, |AFF Local
1664, also spoke at the public hearing in favor of Bill 13-01.° Mr. Sparks informed the Council
that, even though his organization could not yet collectively bargain on behalf of lieutenants and
captains, 118 of the 191 lieutenants and captains in the Fire and Rescue Service voluntarily paid
duesto IAFF Local 1664.% Mr. Sparks urged the Council “to bring them out of the closet and to
extend the basic rights of representation to these ranks as those employees that they work side by
side with currently enjoy.”®

The Montgomery County Fire Board™ sent aletter to the Council opposing Bill 13-01 and
specifically opposing “such action that would place management and supervisory personnel in a
position that would compromise their ability to effectively manage those whom they are
responsible for supervising.”® The Fire Board set forth the following arguments against
extending collective bargaining rights to lieutenants and captains:

e One of the National Labor Relations Act’s principles (governing collective bargaining in
private sector employment) is that “management isto have the right to demand the
absolute loyalty of its supervisors.... [S]upervisors should owe complete allegiance to
management, which they cannot have if they also have allegiance to the union, which
marches in the opposite direction.”

%8 3-20-01 Council Legislative Minutes at p. 2.

% Final Bill 13-01, § 33-148(4).

60 3.7-01 Memorandum from County Executive Douglas Duncan to Council President Blair Ewing.

61 4-17-01 Written Testimony of James Torgesen, Labor/Employee Relations Manager at p. 1-2.

62 4-17-01Written Testimony of John Sparks, President of the Montgomery County Career Firefighters Association,
IAFF Local 1664.

% bid.

* 1bid.

% The Fire Board, among other things, worked with the Fire and Rescue Commission to support volunteer
participation in fire, rescue, and emergency medical services. I1n 2004, the Council abolished the Fire Board.
% 4-17-01 Letter from Andrew White, Chair, Montgomery County Fire Board, to Councilmembers at p. 1
[hereinafter “4-17-01 White Letter”].
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e The union has power “to sanction its members for violations of rules. So, for instance, if
the union enacts an internal rule to ban captains from chastising a subordinate fellow
member, the union would then be able to sanction the captain for disciplining a
firefighter .... The net effect can be to allow the union to control the management and
supervision of the department through the union’s power to sanction and discipline
supervisors as mere members.”

e Collective bargaining is meant “to equalize the power of labor to that of management.”
That cannot occur when management and labor are on the same side; “the desired
equilibrium is destroyed.”

e Other aternatives exist to give lieutenants and captains avoice in discussing their wages
and benefits.”’

The Management and Fiscal Policy Committee held a worksession on Bill 13-01 on
June 28, 2001. In a packet for the worksession, Senior Legislative Attorney Michael Faden
outlined four questions for Committee discussion:

1. Should fire supervisors be able to bargain collectively?

2. What kind of bargaining unit should fire supervisors be placed in?

3. Which supervisors should be excluded?

4. Should the captains and lieutenants vote on their bargaining status?®

Of these issues, Mr. Faden made arecommendation only on the last one, where he recommended
creating an “independent process” that would allow the fire and rescue lieutenants and captains to
vote on whether they would like to become members of the existing fire and rescue bargaining unit.®

The minutes from the June 28" MFP Committee worksession reflect that the Committee
members (Councilmembers Praisner, Andrews, and Denis) “[a]greed that fire supervisors have
the right to bargain collectively, and that captains and lieutenants be placed in the ‘rank and file’
bargaining unit.””® The Committee members discussed whether captains and lieutenants “should
vote on their bargaining unit; and recommended that captains and lieutenants be automatically
placed in the bargaining unit without any opportunity to vote on the issues.”"*

Councilmember Praisner recommended establishing a separate bargaining unit for captains and
lieutenants, but ultimately supported the bill asintroduced.” The MFP Committee
recommended approval of the bill without any amendments.”

%7 4-17-01 White Letter at p. 2-3.

%8 6-28-01 Memorandum from Michael Faden, Senior Legislative Attorney, to the MFP Committee at p. 1-3
[hereinafter «“6-28-01 Faden Memo™].

%9 6-28-01 Faden Memo at p. 2.

70 6-28-01 MFP Committee Minutes at p. 1.

™ 6-28-01 MFP Committee Minutes at p. 2.

72 6-28-01 MFP Committee Minutes at p. 1-2.

73 6-28-01 MFP Committee Minutes at p. 2.

OLO Report 2009-5, Chapter VII| 141 December 2, 2008



Collective Bargaining Laws in Montgomery County: A Legislative History

The Council enacted Bill 13-01, without any amendments, inits July 17, 2001 legislative
session.” In the legislative session, Councilmember Subin indicated that he would abstain from
voting because he was “opposed to including captains and lieutenants in the ‘rank and file’
bargaining unit.”” He stated that he was opposed to including police sergeantsin the police
collective bargaining unit “and that, philosophically, he ha[d] concerns about moving in that
direction.”” Councilmember Dacek also indicted that, although she supported giving collective
bargaining rights to fire and rescue lieutenants and captains, she did not support including them
in the “rank and file” bargaining unit.”’

Six Councilmembers voted to enact the bill.”® They were Councilmembers Phil Andrews,
Derick Berlage, Howard Denis, Blair Ewing, Isiah Leggett, and Steven Silverman.
Councilmembers Nancy Dacek and Michael Subin voted present. Councilmember Marilyn
Praisner was absent.

1. ADDING OTHER GROUPSOF EMPLOYEESTO THE COUNTY GOVERNMENT COLLECTIVE
BARGAINING UNITS—BiLL 9-01

Bill 9-01, enacted by the Council on May 7, 2002, added additional groups of employeesto the
County Government collective bargaining units. This section summarizes the history of the bill
and is organized asfollows:

e Section A, Legidative History of Bill 9-01, summarizes the legidative history of
Bill 9-01; and

e Section B, Major Legidative | ssues, reviews the primary issues discussed during the
legislative process leading up to the adoption of Bill 9-01.

The table below provides key dates related to Bill 9-01.

Table 8-3. Key Datesfor Bill 9-01

. . . : Passed by Signed by
Introduction  PublicHearing  Worksessions Council Executive Took Effect
MFP Committee
Feb. 27, 2001 March 20,2001 April 25, 2001 May 7, 2002 May 20, 2002 Aug. 19, 2002
May 1, 2002

Councilmembers Subin, Blair Ewing, Leggett, Berlage,

Bill Sponsored By: Denis, Silverman, and Andrews,

7 7-17-01 Council Legislative Minutes at p. 2-4.
75 7-17-01 Council Legislative Minutes at p. 2.
76 7-17-01 Council Legislative Minutes at p. 2.
7'7-17-01 Council Legislative Minutes at p. 2.
78 7-17-01 Council Legislative Minutes at p. 4.
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Summary of Major Provisionsof Bill 9-01, as Adopted in 2002

Bill 9-01 added two groups of employees to the existing County Government collective
bargaining units — the Service, Labor, and Trade (SLT) Unit and the Office, Professional, and
Technical (OPT) Unit. The two groups of employees added to these units were:

e Temporary, seasonal, or substitute employees; and

e Employees whose positions were reclassified or reallocated to non-supervisory positions
at grade 27 or above on or after July 1, 2002.”

Thefinal bill also differentiated between temporary, seasonal, and substitute employees who
were in occupational classes with predominantly career merit system employees or who were not
in occupational classes with predominantly career merit system employees.® A member of the
first group of temporary, seasonal, and substitute employees had to work six months before
becoming a member of a bargaining unit.**

A member of the second group of temporary, seasonal, and substitute employees could become a
“limited-scope” member of a bargaining unit when the member began employment, but the final
bill limited the issues over which an employee organization could bargain on the member’s
behalf to “wage scales and general wage adjustments” and “dues or service fee deductions.”®
The final bill also made these “limited-scope” employees’ inclusion in the bargaining unit
contingent on the employee organization (i.e., MCGEO) “adopt[ing] areduced scale of dues and
service fees for employees in the limited-scope membership group ...."%

The Management and Fiscal Policy Committee minutes from May 1, 2002 indicate that the
Committee recommended approval of the bill, noting the support of the Office of Human
Resources, the County Executive, and “the Union.”® The Council enacted Bill 9-01 on

May 7, 2002. Councilmembers Phil Andrews, Derick Berlage, Howard Denis, Blair Ewing,
Isiah Leggett, Marilyn Praisner, Steven Silverman, and Michael Subin voted in favor of the bill.
Councilmember Nancy Dacek voted against the bill.*

A. Legidlative History of Bill 9-01

The Council introduced Bill 9-01 on February 27, 2001; at introduction eight Councilmembers
sponsored the bill. The Council held a public hearing on the bill on March 20, 2001. The
Management and Fiscal Policy Committee then held two worksessions on the bill — the first in
April 2001 and the second in May 2002, more than ayear later.

" Final Bill 9-01, § 33-102(4)(H), (P).

% See Ibid. § 33-105(c).

& |bid. § 33-105(c)(1).

& 1bid. § 33-107(b).

8 |bid. § 33-105(c)(2)(B).

8 5.1-02 MFP Committee Minutes at p. 4.

% 5.7-02 Council Legisative Minutes at p. 9.
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Asintroduced, Bill 9-01 proposed adding temporary, seasonal, and substitute employees; non-
supervisory employees in grades 27 and above; and some non-merit system employees to the
existing County Government bargaining units.*

The officia bill file for Bill 9-01 contains two drafts of the bill — Draft #2 and Draft #3. The
Council introduced and reviewed the second draft and enacted the third draft.

In response to the Council’s request for information on the views of employees who would be
covered by the bill, Council staff sent an e-mail and/or a postcard to “about 2,700 temporary,
seasonal, and substitute employees (who had received a County paycheck during the previous
year).”® Therelevant language in the e-mail stated:

Bill 9-01 would move certain employees who are currently not covered by collective
bargaining into the County employees collective bargaining units. The bill does this by
repealing the current law’s exemptions for temporary, seasonal, or substitute employees,
highly paid (Grade 27+) non-supervisory employees; and certain non-merit employees
who are not department heads or deputies.®®

The relevant language in the postcard stated:

A bill pending before the County Council, Bill 9-01, would move temporary, seasonal,
and substitute employees, who currently are not covered by collective bargaining, into the
County employees collective bargaining units. If thishill is enacted, affected employees
would be represented for collective bargaining purposes by the Municipal and County
Government Employees Organization (MCGEOQ), and could be assessed dues or a service
fee by MCGEO.*

In a memorandum to the MFP Committee, Senior Legislative Attorney Michael Faden
summarized the feedback received by the Council. Mr. Faden described the responses as
“uniformly negative ... only one affected employee, a telephone caller, supported the hill
withoutgro&eervati on. However, MCGEO attributed the negative response to the wording of the
notice.”

At the March 2001 public hearing, only a MCGEO representative testified — attorney Carey
Butsavage — and he testified in support of Bill 9-01.>* The County Executive did not send a
representative to testify, but later provided written responses to Council staff questions.*

The Management and Fiscal Policy Committee held its first worksession on Bill 9-01 on April
25, 2001. The MFP Committee did not hold its second worksession on the bill until May 1, 2002
—over ayear later. Thehill file for Bill 9-01 includes a packet for an MFP Committee
worksession scheduled for February 28, 2002, but no minutes of the worksession. According to
Council staff, the February worksession was scheduled but later postponed until May.

% See Bill 9-01 Draft #2, § 33-102(4) (found in 5-1-02 Memorandum from Michael Faden to the Management and
Fiscal Policy Committee at ©2-3 [hereinafter “5-1-02 Faden Memo™)).

85.1-02 Faden Memo at p. 1.

 |bid. at ©7.

8 5.1-02 Faden Memo at ©8.

O |bid. at p. 1.

° See |bid. at ©10-11.

%2 1hid. at 1, ©28-30.
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The timing is relevant because Councilmember Howard Denis proposed an amendment to

Bill 9-01, which wasincluded in the February 28" MFP Committee worksession packet.
Councilmember Denis’ amendment, however, underwent revision between the February 28"
worksession packet and the May 1% worksession packet. The revisions addressed several issues
identified for discussion by Senior Legislative Attorney Faden in the three MFP Committee
worksession packets. Part B of this section summarizes some of these issues and the associated
discussion of them.

B. Major Legidative | ssues

Much of the Council’s discussion surrounding Bill 9-01 focused on whether it was appropriate to
add temporary, seasonal, and substitute employees to the existing bargaining units by “accretion”
or whether the employees should be able to vote on whether they wanted to be included in the
bargaining units.** Accretion means “the process of growth or enlargement by a gradual
buildup.”®* Within the context of Bill 9-01 and collective bargaining, accretion refers to:

[T]he addition of arelatively small group of employeesto an existing unit where these
additional employees share a sufficient community of interest with the unit employees
and have no separate identity.*®

The Office of Human Resources and MCGEO sent information to the Council addressing
whether “accretion” — adding the employees to the existing bargaining unit represented by the
existing bargaining representative — was appropriate for temporary, seasonal, and substitute
employees.® If accretion was deemed inappropriate, then an alternative would be to allow the
employees to vote on whether to join abargaining unit.*’

In aMay 2001 memorandum, MCGEQ’s attorney, Carey Butsavage, asserted that accretion was
appropriate for temporary, seasonal, and substitute empl oyees because those employees shared a
“community of interest” with regular part-time employees and met other factors considered in an
analysis of whether accretion was appropriate in asituation.”® Mr. Butsavage concluded that “a
‘vote’ among the employees who are the subject of 9-01 is neither necessary nor appropriate.”®

In a November 2001 memorandum, Office of Human Resources Director Marta Brito Perez
disagreed with Mr. Butsavage’s conclusion that accretion was appropriate for these employees,
asserting that “accretion will be found [appropriate] only where the employees to be accreted
share an over whelming community of interest with the preexisting unit and have little or no
separate identity.”® Ms. Perez asserted that:

Temporary employees in non-bargaining unit classes, however, should not be accreted to
the existing unit because they do not share a sufficient community of interest, let alone
meet the higher standard of an overwhelming community of interest, with the regular
employees in the bargaining unit.***

% See lbid. at p. 1, ©37-42, ©49-54,

% 5-1-02 Faden Memo at ©38.

% See lbid. at ©37-42, ©49-54.
Ibid. at p. 3.

% See lbid. at ©38-40.

9 1bid. at ©40.

190 | hid. at ©51 (emphasisin original).
101 | bid. at ©52.
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Senior Legislative Attorney Michael Faden’s packet for the MFP Committee’s May 1%
worksession outlined several questions raised by Bill 9-01.1% The Committee and legislative
session minutes reflect limited discussion by Councilmembers on these issues. The predominant
issues discussed were:

1. How many employees, and in which job classifications, would be added to the bargaining
units?

2. Should the affected employees be able to vote on joining a bargaining unit?

3. Should short-term employees be treated like other temporary employees for collective
bargaining purposes?

The following summarizes the discussion and resolution of these issues.
1 Which employees would be added to the bargaining units?

Bill 9-01, asintroduced, would have added approximately 2,700 employees to the OPT or the
SLT bargaining units under the County Collective Bargaining law.’® At thetime, MCGEO
represented approximately 4,000 employees in these bargaining units.'® The estimated 2,700
employees included:

e 2,250 temporary, seasonal, and substitute employees who were not in occupational
classes with predominantly career merit system employees,

e 410 temporary, seasonal, and substitute employees who were in occupational classes with
predominantly career merit system employees,; and

e 54 non-supervisory employees in grades 27 or above.’®

In the fiscal impact statement on Bill 9-01, Office of Management and Budget Director Robert
Kendal estimated that changing the collective bargaining status of these employees would have a
fiscal impact of approximately $900,000 in FY02.'® Thisincluded additional OHR staff to
handle an increased workload, increased health benefits, and increased operating expenses.'”’
Mr. Kendal also estimated that the bill would result in over $250,000 annually in additional dues
or services feesto MCGEO.'®

MCGEO attorney Carey Butsavage proposed an amendment to the bill that would have defined a
“part-time” employee as follows:

For purposes of this section, “part-time” and, therefore, included employee means among
other things: employeeswho are listed or qualified to work on aregular basis as a substitute
in unit positions, employees whose hours of work over a given calendar quarter exceed an
average of four (4) per week for the period; and, employees who work on a “seasonal” basis
so long as the seasonal period for which they are hired lasts more than 30 days.’®

192 See |bid. at p. 1-6.

103 5.1-02 Faden Memo at p. 2.
104 | bid. at ©51.

195 1pid. at p. 2.

196 | hid. at ©32.

107 | pid.

108 | hid. at ©33.

19| bid. at ©42.
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In August 2001, Senior Legidative Attorney Faden posed severa questions (in writing) to Office
of Human Resources Director Marta Perez, including whether she supported MCGEQO’s
amendment. *® Ms. Perez’s response included the suggestion to limit the addition “of temporary
employees to those employees in existing bargaining unit classes” and basing dligibility on
“satisfying a minimum of twenty-five hours of scheduled work per pay period.”**

In August 2001, Mr. Faden also posed several questions (in writing) to MCGEO President Gino
Renne.'? Based on an assertion by MCGEO attorney Mr. Butsavage that other jurisdictions
include short-term employees in collective bargaining units, Mr. Faden sought examples of other
local governments “with similar collective bargaining structures that include short-term
employeesin their bargaining units.”*** In his November 2001 written response to Mr. Faden’s
five questions, Mr. Renne did not respond to this question. The Council did not incorporate
MCGEOQO’s suggested definition of part-time employee into Bill 9-01.

The MFP Committee did, however, address Councilmember Denis’ proposed amendment. The
first draft of Councilmember Denis’ proposed amendment would have added only a portion of
the temporary, seasonal, and substitute employees to the collective bargaining units — those who
were in aposition that was already in the OPT or SLT bargaining units— along with non-
supervisory employeesin grade 27 and above.™** This change would have reduced the number
of employees potentially affected by the bill to approximately 470 employees.*

By the May 1% MFP Committee worksession, however, Councilmember Denis’ proposed
amendment had been revised to include temporary, seasonal, and substitute employees not in job
classesin the OPT or SLT bargaining units, but who worked at least 25 hours per pay period
(incorporating a portion of OHR Director Perez’s proposal)."'® Examples of employeesin this
group included lifeguards, recreation workers, and leaf collectors and represented an additional
2,250 employees.™'’ According to Mr. Faden, “these groups include many of the people who
expressed strong opposition to membership in the bargaining unit” and who “arguably have a
more remote relationship to current bargaining unit members.”**

Councilmember Denis’ revised amendment was incorporated into the final version of Bill 9-01,
adopted by the Council on May 7, 2002. The minutes from the May 1, 2002 MFP Committee
worksession and from the Council’s May 7, 2002 |egidative session do not, however, include
discussion of any Council debate over the incorporation of Mr. Denis’ suggested language.

10 | bid. at ©43-44.

1 bid. at ©49.

112 5.1-02 Faden Memo at ©43-44.
113 | bid. at ©44.

114 5.28-02 Faden Memo at ©58, 60.
Y3 pid. at p. 3.

116 5.1-02 Faden Memo at p. 3, ©61.
17 pid. at p. 3.

118 | bid.
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2. Should the affected employees be able to vote on joining a bargaining unit?

Bill 9-01, asintroduced, would “accrete” the employees covered under the bill into the existing
OPT and SL T bargaining units and the affected employees would not have an opportunity to
vote on whether they wanted collective bargaining rights or whether they wanted to be
represented by MCGEO. As noted above, Council staff reported that responses from temporary,
seasonal, and substitute employees to Bill 9-01 were “uniformly negative.”**

In Mr. Faden’s August 2001 gquestions to MCGEO President Gino Renne, Mr. Faden asked
whether “MCGEO contend[ed] that the views of the affected employees [were] irrelevant to the
decision whether to include them in a bargaining unit? If not, how should their views be
measured?** In response, Mr. Renne answered that:

[T]o the extent it is determined that the employees at issue are ... atrue accretion to the
existing unit, then, the “views” of the affected employees are, as a matter of law, not
determinative on the inclusion issue.*

Mr. Renne further asserted that:

[T]he question of employee sentimentsiis effectively moot and a bit of ared herring.
Thus as an organization that values, respects and honors its members’ views and
sentiments, MCGEO is certain that — when presented with afair and balanced picture of
the advantages of inclusion in the bargaining unit — the affected employees will
overwhelmingly support inclusion, just as their co-workers in the unit now
overwhelmingly support and enjoy the advantages of Unionization.'#

Office of Human Resources Director Perez disagreed, asserting that “[t]here are a substantial
number of temporary employees who, if considered eligible, should have the right to express an
interest in representation, and if there is sufficient interest have the opportunity to cast a vote.”'*®
Ms. Perez also disagreed with the assertion that this group of employees should be accreted into
the existing bargaining units, stating that:

Because the accretion process adds employees to an existing unit without according these
employees any representational voting rights, the accretion doctrine has been narrowly

applied in both the private sector and federal sector cases.***

At the May 1% MFP Committee worksession, Councilmember Praisner indicated “that she
supports the legislation but that seasonal employees, because they are alarge group, should have
the opportunity to vote on whether to become part of the bargaining unit rather than becoming a
part of the unit by accretion ....”**® In the Council’s May 7" legislative session, Councilmember
Dacek “expressed concern that the seasonal employees did not have the opportunity to vote on

1 pid. at p. 1.

120 5.1-02 Faden Memo at ©44.

121 | bid. at ©45.

122 | hid. at ©45-46.

123 | bid. at ©50.

124 | pid.

125 5.1-02 MFP Committee Minutes at p. 4.
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becoming members of the union” and proposed an amendment to the bill requiring that MCGEO
submit “a petition which contains the uncoerced signatures of 30 percent of the employeesin this
class signifying their desire to be represented by that organization for purposes of collective
bargaining ....” %

Councilmember Praisner supported Councilmember Dacek’s amendment, asserting that “taking
another step in this process is not harmful and would be legitimate in addressing these
concerns.”**” The Council voted against Councilmember Dacek’s motion 7-2.1%8
Councilmembers Dacek and Praisner voted for the motion. Councilmembers Andrews, Berlage,
Denis, Ewing, Leggett, Silverman, and Subin voted against the motion.**

3. Should short-term employees be treated like other temporary employees for
collective bar gaining pur poses?

The Office of Human Resources recommended that collective bargaining rights for seasonal
workers — who worked, on average, 40 daysin the year 2000 — be limited to bargaining over
wages.™®® In the second draft of his amendment, Councilmember Denis recommended limiting
the bargaining rights of temporary, seasonal, or substituted employees who were not in
occupational classes with predominantly career merit system employees to the right to bargain
over “wage scales and general wage adjustments; and dues or service fee deductions.”***

The final version of the bill incorporated the language in Councilmember Denis’ amendment.**
Similar to the question of which employees should be added, the minutes from the May 1% MFP
Committee worksession and from the May 7" Council legislative session do not reflect any
Council discussion on thisissue.

V. ADDING DEPARTMENT OF CORRECTION AND REHABILITATION SERGEANTSTO THE
COUNTY GOVERNMENT OFFICE, PROFESSIONAL, AND TECHNICAL BARGAINING UNIT —
ExPEDITED BiLL 11-05

Expedited Bill 11-05, enacted by the Council on June 28, 2005, added correctional sergeantsin
the Department of Correction and Rehabilitation (DOCR) to the Office, Professional, and
Technical (OPT) bargaining unit created in the County Collective Bargaining law. This section
summarizes the history of the bill. The table below provides key dates related to Bill 11-05.

126 5.7-02 Council Legislative Minutes at p. 2.
27 | bid.

28 |pid. at p. 3.

129 5.7.02 Council Legislative Minutes at p. 3.
1%0'5.1-02 Faden Memo at ©29.

L |pid. at ©61-63.

132 Fingl bill 9-01, §§ 33-105(c)(2); 33-107(b).

OLO Report 2009-5, Chapter VIII 149 December 2, 2008



Collective Bargaining Laws in Montgomery County: A Legislative History

Table8-4. Key Datesfor Bill 11-05

Passed by Signed by

Introduction  PublicHearing Worksessions Council Executive Took Effect
MFP Committee
i June 14, 2005
April 26, 2005 June 20, 2005 June 28, 2005 July 10, 2005 July 10, 2005
Bill Sponsored By: Council President at the request of County Executive Duncan

The Council introduced the first draft of Expedited Bill 11-05 on April 26, 2005. Council
President Thomas Perez sponsored the bill at the request of County Executive Douglas
Duncan.*®

The bill proposed adding approximately 42 newly-created positions of correctional sergeant to
the County Government’s OPT bargaining unit."** These correctional sergeant positions
replaced master correctional officer positions, which were included in the OPT unit and which
were abolished over time™*® Because the new sergeant positions were supervisory, they would
be excluded from the bargaining unit without an amendment to the County Collective Bargaining
law, which excluded supervisors.**®

County Executive Duncan explained in his memo that:

The Municipa and County Government Employees Organization, Local 1994
(MCGEO), which represents the OPT bargaining unit, is, of course, in favor of the new
promotional opportunities for its members than the new Correctional Sergeant positions
will provide. However, MCGEO is aso concerned about the loss of bargaining unit
positions that the reorganization within the Department of Correction and Rehabilitation
will cause. We are sympathetic to the Union’s concern and view this proposed change as
consistent with earlier legislative initiatives that allowed the first level of supervision to
be included in the other public safety bargaining units (Fire/Rescue and Police). ™

On June 10, 2005, a group of Department of Correction and Rehabilitation officers sent the
Council a statement and a petition with 113 signatures opposing Bill 11-05.*® The statement
asserted that MCGEO had not communicated “with the majority of the Officers involved” about
the amendment and that the amendment would “do more harm than good and could be seen as
monetarily motivated by Local Union 1994.”* |n response to a Council staff inquiry about the
statement and petition, County L abor/Employee Relations Manager James Torgesen explained
that the position changes were the result of “an occupational class study of the correctional
officer class series” and the determination of “aneed to establish a job class that provided closer
more direct supervision of correctional officers within the County’s detention facilities.”**

138 3.17-05 Memorandum from County Executive Douglas Duncan to Council President Thomas Perez (found in

4-26-05 Memorandum from Michael Faden, Senior Legidative Attorney, to County Council at ©5[hereinafter
“4-26-05 Faden Memo™]).
134 See Final Expedited Bill 11-05, § 33-102(4); 4-26-05 Faden Memo at ©5.
135 4.26-05 Faden Memo at ©5.
136 | |ni
Ibid.
37 hid.
138 See 6-10-05 Statement of Montgomery County Correctional Officers on Expedited Bill No. 11-5.
139 | |hi
Ibid. at p. 2.
140 6.16-05 Memorandum from James Torgesen, Labor/Employee Relations Manager, to Michael Faden, Senior
Legislative Attorney (found in 6-20-05 Memorandum from Michael Faden, Senior Legislative Attorney, to
Management and Fiscal Policy Committee at ©12 [hereinafter “6-20-05 Faden Memo™]).
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On June 14, 2005, the Council held a public hearing on Bill 11-05. Office of Human Resources
Director Joseph Adler testified on behalf of County Executive Duncan in support of the bill.***
Mr. Adler testified that the sergeants had the same hours and working conditions as the officers
that they supervised and that their “community of interest aligns with including the positionsin
the bargaining unit.”**?

The Management and Fiscal Policy Committee held a worksession on Bill 11-05 on June 20, 2005.
In the worksession packet, Senior Legislative Attorney Michael Faden recommended “that the law
require an election or some other mechanism to show substantial support among the affected
employees before this change is made by legislative fiat.”** At the worksession, Committee
members Praisner, Andrews, and Denis “received information that 68 percent of the uniformed
Correction Department Sergeantsin the Office, Professional, and Technical County employees’
collective bargaining unit have signed authorization cards expressing support for the bill.”**

The MFP Committee requested certification from athird party of the authenticity of the
authorization cards and recommended approval of the bill, without amendment, pending the
certification.*” On June 21, 2005, Andrew Strongin, the Labor Relations Administrator under
the County Collective Bargaining law, sent aletter to the Council in which he indicated he had
reviewed the authenticity of the authorization cards and stated: “I hereby verify that an authentic
majority (defined as at least 50 percent plus one, and meaning at least 23) of those Correctional
Sergeants have signed cards expressing an interest in representation by Local 1994 as part of the
Office, Professional, and Technical bargaining unit.”*

The Council unanimously voted to enact Expedited Bill 11-05 on June 28, 2005 without making
any amendments to the bill.**" Councilmembers Phil Andrews, Howard Denis, Nancy Floreen,
Michael Knapp, George Leventhal, Thomas Perez, Marilyn Praisner, and Steven Silverman
voted in favor of the bill. Councilmember Michael Subin was absent.

141 See Written Testimony of Joseph Adler, Director, Office of Human Resources (found in 6-20-05 Faden Memo at ©7).
142 H
Ibid.
143 6-20-05 Faden Memo at p. 2. The MFP Committee reviewed the second draft of the bill. The second draft
included atechnical change from the first draft, changing the misnomered “Department of Corrections and
Rehabilitation” to the “Department of Correction and Rehabilitation.”
144 6.20-05 MFP Committee Minutes at p. 1.
15 pid.
14 6-20-05 Faden Memo at ©14.
147 See 6-28-05 Council Legislative Minutes at p. 3.
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CHAPTER IX. Bills Amending Process, Procedures, and Datesfor Collective Bargaining

This chapter describes seven bills that made changes to process, procedures, dates, and technical
provisionsin the “Meet and Confer” law (1979-1982) and in the three collective bargaining laws
(1983-2007). It isorganized chronologically asfollows:

e Section I, Revised “Meet and Confer” Election Certification Requirement - Bill 23-79,

e Section |1, Revised Dates in the Police Labor Relations Law - Emergency Bill 24-82;

e Section 111, Adopted Uniform Procedures for Executive Regulations - Bill 46-83;

e Section 1V, Revised Deadlines for Council Action - Emergency Bill 3-93;

e Section V, Revised Practices and Procedures in the Collective Bargaining Laws -
Expedited Bill 30-03,

e Section VI, Revised Impasse Resolution Procedures in Police Labor Relations Law -
Expedited Bill 19-04, and

e Section VII, Revised Process for Appointing a Permanent Umpire or Labor Relations
Administrator - Expedited Bill 2-07.
l. BiLL 23-79— REVISED “MEET AND CONFER” ELECTION CERTIFICATION REQUIREMENT

Bill 23-79, enacted on October 2, 1979, changed how an employee organization could become
the certified representative for a group of employees under the “Meet and Confer” law.

Table9-1. Key Datesfor Bill 23-79

Passed by Signed by

Council Executive Took Effect

Introduction  PublicHearing Worksessions

March 20, 1979 July 17, 1979 Sept. 17, 1979 Oct. 2, 1979 Oct. 11, 1979 Jan. 10, 1980

Council President at the request of County Executive Gilchrist

Bill Sponsored By: and Councilmember Crenca

Under the “Meet and Confer” law adopted in 1976, in order to represent a group of employeesin
discussions with County representatives, an employee organization had to win amgjority of
votes caslt in the election and at least 60 percent of eligible employees had to vote in the
election.

! See Final Bill 11-76, § 33-66(f). Note— in February 1979, certain sections of Chapter 33 of the Montgomery
County Code were renumbered following enactment of anew “Merit System” Articlein that chapter. The sections
of the code that made up the “Meet and Confer” law — entitled “Employer-Employee Relations in Chapter 33 — were
renumbered in this process. New section numbers 33-41 to 33-52 replaced the old section numbers 33-62 to 33-73.
See 10-2-79 Memorandum from Pearl Schloo, Legidative Staff Specialist, to County Council. Accordingly, the
description of Bill 23-79 in this chapter refers to the new renumbered sections of the “meet and confer” law, which
differ from the section numbers described in Chapter 4 of this report.
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Bill 23-79, introduced by the Council on March 20, 1979, removed the requirement that at |east
60 percent of eligible employees vote in the election in order for an employee organization to be
elected to represent the employees.? The Council considered a number of amendments to the
bill, but in October 1979, adopted the bill as introduced.

The new requirement stated:

When an organization receives at least fifty percent (50%) of valid votes cast in the
election, the Chief Administrative Officer shall certify it as the official employee
organization for the employee unit.?

Discussion of Bill. County Executive Charles Gilchrist proposed Bill 23-79 as “amore redlistic
approach to allowing employee organizations to participate in the meet and confer process.”*
Mr. Gilchrist noted that only one employee organization had been certified to represent a group
of employees under the “Meet and Confer” law between March 1977 and March 1979.° Mr.
Gilchrist attributed this “in part to the restrictiveness of the present voting requirement.”®

In March 1978 — before the introduction of Bill 23-79, the County Government held a
representation election for certain County Government employees to vote on whether they
wanted to be represented by an employee organization under the “Meet and Confer” law.” The
choice in the election was between representation by MCGEO or no representation.® Although
just over 90 percent of employees voted for representation by MCGEO, only 55 percent of
eligible employees voted in the election.” Because 60 percent of eligible voters did not votein
the election, MCGEO could not be certified to represent the employees.’

The Council considered two amendments to Bill 23-79, both which proposed reducing the
minimum voting requirement, instead of removing it entirely. One amendment proposed
reducing the percent of eligible employees required to vote in an election to 50 percent and the
other proposed reducing it to 30 percent.™* When the Council introduced the hill,
Councilmember Crenca suggested that the Council discuss the amendments with MCGEO and
Executive Branch staff.*

2 See Final Bill 23-79, § 33-45(f); 3-6-79 Memorandum from Charles Gilchrist, County Executive, to Council
President Neal Potter [hereinafter “3-6-79 Gilchrist Memo™].

% Final Bill 23-79, § 33-45(f).

* 3-6-79 Gilchrist Memo.

® I bid.

®bid.

’ See 7-25-78 Memorandum from William Hussmann, Chief Administrative Officer, to All Employees.

8 Ibid.

° Ibid.

%1hid,

1 9.14-79 Memorandum of Understanding from Pearl Schloo, Legislative Staff Specialist, to County Council at p. 1.
It is unclear from the information in the bill file which of the three Councilmembers— Scull, Gelman, and Potter —
proposed which amendment.

12.3.20-79 Council Legislative Minutes at p. 2523.
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The Council held aworksession on Bill 23-79 on September 17, 1979, but the bill file does not
contain the minutes from that worksession. Council staff’s memorandum to the Council in
preparation for the worksession identified several points for the Council’s consideration:

e All speakers at the July 17, 1979 public hearing testified against the amendments to the bill;

e A 1977 Maryland General Assembly Task Force on Collective Bargaining for Public
Employees recommended allowing election of an employee organization by asimple
majority vote; and

e “[M]ost state and local labor laws require only amajority of votes cast to determine the
employee representative organization.®

During the Council’s October 2, 1979 legidlative worksession, Councilmember Elizabeth Scull
opposed the bill because she opposed removing the requirement for a minimum number of
votes.™ She expressed a preference for lowering the minimum percentage, rather than removing
it from the law, citing awareness of problemsin other jurisdictions:

[Claused by the demands of irresponsible leaders of employee organizations. These are not
private groups whose decisions affect only their own members. The decisions can have
seriousimpact on all of the people of the County. Consequently, it is not unreasonable to
require that the leaders have the support of asignificant number of employees.”™

Councilmember Scull made a motion (that was seconded) to amend the bill to require that 30
percent of eligible voters vote in an election.’® The motion failed with Councilmembers Sculll
and Gelman voting for it and Councilmembers Crenca, Fosler, Gudis, and Spector voting against
it. Councilmember Potter was absent."’

The Council then voted on the bill, as proposed by the County Executive. The Council enacted
Bill 23-79 with Councilmembers Rose Crenca, Scott Fosler, Michael Gudis, and Ruth Spector
voting in favor of the bill, Councilmembers Esther Gelman and Elizabeth Scull voting against
the bill. Again, Councilmember Neal Potter was absent.'®

M. EMERGENCY BiLL 24-82 - REVISED DATESIN THE POLICE LABOR RELATIONSLAW

Emergency Bill 24-82, enacted on June 8, 1982, changed certain dates in the Police Labor
Relations law, which the Council had enacted in April 1982. County Executive Charles Gilchrist
proposed the bill because his staff determined that the effective date of the Police Labor
Relations law — in July 1982 — fell after certain datesidentified in the law for employee
organizations to file petitions for election and certification.™

2 1pid.

1410-2-79 Council Legislative Minutes at p. 2751.

5 1pid.

% 1pid.

7 1pid.

% 1pid.

19 5.13-82 Memorandum from Charles Gilchrist, County Executive, to Council President Neal Potter.
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The Council held a public hearing on Bill 24-82 on the same day it enacted the bill (there were
no speakers at the public hearing); the Council did not hold a separate worksession on the bill. %
The Council unanimously voted to enact Emergency Bill 24-82 (7-0) on June 8, 1982 — one
week after itsintroduction.?* Councilmembers Rose Crenca, Scott Fosler, Esther Gelman,
Michael Gudis, Neal Potter, David Scull, and Ruth Spector voted in favor of Bill 24-82.

Table9-2. Key Datesfor Emergency Bill 24-82

: Public : Passed by Signed by
Introduction Hearing Wor ksessions Council Executive Took Effect
June 1, 1982 June 8, 1982 None June 8, 1982 June 21, 1982 June 21, 1982
Bill Sponsored By: Council President at the request of County Executive Gilchrist

1. BiLL 46-83 - ADOPTED UNIFORM PROCEDURESFOR EXECUTIVE REGULATIONS

Bill 46-83, enacted by the Council on December 6, 1983, established a “uniform procedure
for adoption, review, repeal, notification, and compilation of Executive regulations” and for
the publication of the Code of Montgomery County Regulations and the Montgomery County
Register.?? Councilmember David Scull sponsored the bill.

With respect to labor relations laws in effect in 1983, Bill 46-83 included atechnical
amendment to the language addressing regulations developed by the Permanent Umpire
under the Police Labor Relationslaw.” The Council unanimously voted (6-0) to enact

Bill 46-83 asintroduced.?* Councilmembers Scott Fosler, Esther Gelman, Michael Gudis,
William Hanna, Neal Potter, and David Scull voted for the legidation; Councilmember Rose
Crencawas absent. %

Table9-3. Key Datesfor Bill 46-83

. Public . Passed by Signed by
Introduction Hearing Worksessions Council Executive Took Effect
GSA Committee
Sept. 12, 1983
Oct. 3, 1983
June 21, 1983 July 26, 1983 Oct. 17, 1983 Dec. 6, 1983 Dec. 15, 1983 March 15, 1984
Council
Nov. 22, 1983
Bill Soonsored By: Councilmember David Scull

% See 6-8-82 Public Hearing Transcript at p. 2.
21 6-8-82 Council Legislative Minutes at p. 3974.
22 9.23-83 Memorandum from Jacqueline Rogers, Director, Office of Management & Budget, to County Council at p. 1.;
Final Bill 46-83, Introduction.
2 See Final Bill 46-83, § 33-77(a)(1).
z: 12-6-83 Council Legislative Minutes at p. 5150.
Ibid.
% «GSA Committee” refers to the Council’s Government Structure, Automation & Regulation Committee.
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V. EMERGENCY BILL 3-93 - REVISED DEADLINESFOR COUNCIL ACTION

Emergency Bill 3-93, enacted by the Council on March 2, 1993, revised certain deadlinesin
the Police Labor Relations law and the County Collective Bargaining law, and made other
technical changes to the law.?” Council President Marilyn Praisner sponsored the bill and the
Council did not amend the bill before enacting it.?®

Table9-4. Key Datesfor Emergency Bill 3-93

. . : . Passed by Signed by
Introduction PublicHearing Worksessions Council Executive Took Effect
MFP Committee
Jan. 26, 1993 Feb.9, 1993 Feb. 18, 1993 March2,1993  March 11,1993  March 11, 1993
Bill Sponsored By: Council President Praisner

Bill 3-93 changed the date by which the Council had to indicate its intention to appropriate
funds for or otherwise implement a collective bargaining agreement:*

e Inthe Police Labor Relations law, the date changed from April 25 to May 1;* and
e Inthe County Collective Bargaining law, the date changed from April 15 to May 1.3

Under the County Collective Bargaining law, the bill also changed the date — from May 1 to
May 10 — by which the parties had to submit results of subsequent negotiationsif the Council
had indicated its intent to reject a part of a collective bargaining agreement.®

In addition, Bill 3-93 made other “technical’ amendments to the law. Specifically, Bill 3-93:

e Required the Council to indicate “by resolution,” rather than “by a majority vote” its
intention to appropriate funds for or implement termsin a collective bargaining
agreement;* and

e Added language to clarify that any collective bargaining agreement had to provide for
automatic reduction of elimination of wages or benefitsif “sufficient funds are not
appropriated for any fiscal year in which the agreement isin effect.”® (Theitalicized
language represents language added to the law by Bill 3-93.)

%" See Final Bill 3-93.

2 | hid.

2 |bid. §8 33-80(g); 33-108(i).

% |bid. § 33-80(g).

% 1bid. § 33-108()).

2 1bid. § 33-108()).

% |bid. 88 33-80(g); 33-108(i).

* Ibid. §8 33-80(g); 33-108(j)(2).
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The Fraternal Order of Police, Montgomery Lodge 35 (FOP) objected to certain portions of
Bill 3-93.% While the FOP did not object to the date changes in the hill, it objected to,
among other things, “the insertion of the word ‘sufficient” before funds in both laws” as
described above.*®

The FOP suggested problems would arise from the technical changes because “al the parties
know, in practice, what existing laws mean” and that the FOP would incur a “complex and
costly” burden by having to reprint copies of the law for its stewards and officials.>’ The
FOP also stated that “arbitrators, the County Labor Relations Administrator, the Police
Permanent Umpire, and union and County officials are familiar with current law and ... that
the unnecessary changes may create considerable confusion.”®

At aFebruary 1993 Management and Fiscal Policy (MFP) Committee worksession on

Bill 3-93, the Committee noted the FOP’s objections, and recommended approval of the bill
(2-0, Councilmember Praisner was absent).* The Council considered Bill 3-93 during its
March 2, 1993 legidative session. Councilmember Hanna stated that the MFP Committee
had discussed the FOP’s concerns and “believed that the staff explanation concerning the
revisions [in the bill] was a satisfactory response to the issues raised by the unions.”* Senior
Legidative Attorney Michael Faden explained his view that “the amendmentsin the bill do
not change the substance of the law other than the deadlines, and that neither the unions nor
management will receive or lose rights as aresult of these anendments.”**

The Council unanimously voted to enact Emergency Bill 3-93 (9-0). Councilmembers Bruce
Adams, Derick Berlage, Nancy Dacek, Gail Ewing, William Hanna, Betty Ann Krahnke,
Isiah Leggett, Marilyn Praisner, and Michaegl Subin voted in favor of the hill.

V. ExXPEDITED BiILL 30-03—- REVISED PRACTICESAND PROCEDURESIN THE
COLLECTIVE BARGAINING LAWS

Expedited Bill 30-03, enacted by the Council on September 30, 2003, made a number of changes
to the Police Labor Relations law, the County Collective Bargaining law, and the Fire and
Rescue Collective Bargaining law. The Council enacted the bill without making any
amendmentsto it.*?

% See 2-12-93 Letter from Walter Bader, President, Fraternal Order of Police, Montgomery Lodge 35, to Council
President Marilyn Praisner at p. 1.
* |bid.
 Ibid.
® |bid. at p. 2.
%9 2.18-93 MFP Committee Minutes at p. 2.
;‘2 3-2-93 Council Legislative Minutes at p. 8613.
Ibid.
*2 See Final Bill 30-03.
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Table 9-5. Key Datesfor Expedited Bill 30-03

Passed by Signed by

Council Executive Took Effect

Introduction PublicHearing Worksessions

MFP Committee

Sept. 22, 2003 Sept. 30,2003  October 9, 2003  October 9, 2003

Sept.9,2003  Sept. 16, 2003

Bill Sponsored By: Management and Fiscal Policy Committee

Council staff’s memorandum to the Council on September 30" describes the changes the hill
made to the law as follows:

Bill 30-03 ... reflects a consensus of [MFP] Committee member, union representative, and
Office of Human Resources views. It does the following for each of the bargaining units:

e Repeds obsolete certification provisionsin the police and County employee
bargaining unit laws;

e moves the date for selection of the impasse neutral/arbitrator from November 10
to September 10;

e directsthe Executive to describe each new collective bargaining agreement and
estimate its cost in the annual operating budget;

e directsthe employer to submit each new contract to the Council by April 1,
unless extenuating circumstances cause a delay;

e requiresthe employer’s submission to the Council to attach any implementing
bills or regulations, show the changes in the contract, and include any binding
side letters;

e alowsthe Council by majority vote to defer its May 1 action deadline to any date
up to May 15, with the parties’ May 10 renegotiation deadline automatically
deferred by the same number of days;

e clarifiesthat the same Council review process and deadlines apply to Council
review of contract cost items in the second and third years of a contract; and

e clarifiesthat the same Council review process applies to out-of-cycle contract
amendments, but with deadlines that reflect the date each amendment is
submitted to the Council .*®

Senior Legidative Attorney Michael Faden’s memo indicates that there were no speakers at the
public hearing on Bill 30-03.** Additionally, Jim Torgesen, County Labor Relations Manager
and MCGEQO representative Bob Stewart supported the Bill at the Management and Fiscal Policy
Committee’s September 2003 worksession on the bill. The MFP Committee unanimously
recommended the bill to the Council . *°

“39-30-03 Memorandum from Michael Faden, Senior Legislative Attorney to County Council at p. 1-2.
“bid. at p. 2.
“ I bid.
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The Council unanimously voted (9-0) to enact Expedited Bill 30-03. Councilmembers Phil
Andrews, Howard Denis, Nancy Floreen, Michael Knapp, George Leventhal, Thomas Perez,
Marilyn Praisner, Steven Silverman, and Michael Subin voted in favor of the bill.*

VI. ExXPEDITED BiILL 19-04 — REVISED IMPASSE RESOLUTION PROCEDURESIN POLICE
LABOR RELATIONSLAW

Expedited Bill 19-04, enacted by the Council on July 13, 2004, “amend[ed] the law regarding
collective bargaining with County police officers” in response to aterm of acollective
bargaining agreement with Fraternal Order of Police Lodge 35.*" The Council enacted the bill
without making any amendments to it.*®

Specificaly, Bill 19-04 established two new processes to resolve bargaining impasses. Thefirst
established a process for the parties to resolve bargaining impasses over “reopener matters.”*® A
“reopener matter” refersto an issue identified in a collective bargaining agreement that the parties
agreed to bargain over by a specified date.®® The second established a process for the parties to resolve
bargaining impasses over “the effects on employees of an exercise of an employer right ....”>*

The impasse resol ution process for “effects bargaining” allowed the County Executive to
implement alast offer before utilizing the impasse procedure if the “exercise of an employer right
... has ademonstrated, significant effect on the safety of the public ....”>* At the sametime, with
respect to “effect bargaining,” the bill prohibited the County Executive from “delaying or refusing
to participate in the impasse procedure ... after the employer implements afinal offer.”*

The Management and Fiscal Policy Committee reviewed Bill 19-04 at its July 12, 2004
worksession and recommended approval of the bill.>* The Council unanimously voted (9-0) to
enact Expedited Bill 19-04. Councilmembers Phil Andrews, Howard Denis, Nancy Floreen,
Michael Knapp, George Leventhal, Thomas Perez, Marilyn Praisner, Steven Silverman, and
Michael Subin voted in favor of the bill.>

Table9-6. Key Datesfor Expedited Bill 19-04

Passed by Signed by

Introduction PublicHearing Worksessions Council Executive Took Effect
MFP Committee
June 22,2004  July 12, 2004 auly 13, 2004 July 13, 2004 July 16, 2004 July 16, 2004
Bill Sponsored By: Council President at the request of County Executive Duncan

%6 9.30-03 Council Legislative Minutes at p. 3.

47 7-13-04 Memorandum from Michael Faden, Senior Legislative Attorney to County Council at p. 1.
“8 See Final Bill 19-04.

“ See Final Bill 19-04, § 33-81(c)(1).

| bid. § 33-81(c)(1)(A).

! |bid. § 33-81(c)(2).

*2 | bid. § 33-81(c)(2)(C).

3 |bid. § 33-82(a)(10).

54 7-12-04 MFP Committee Minutes at p. 2.

% 7-13-04 Council Legislative Minutes at p. 6.
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VIlI. EXPEDITED BiLL 2-07 — REVISED PROCESSFOR APPOINTING A PERMANENT UMPIRE
OR LABOR RELATIONSADMINISTRATOR

Expedited Bill 2-07, enacted by the Council on February 27, 2007, provided that “if the Permanent
Umpire [in the Police Labor Relations law] dies, resigns, becomes disabled, or otherwise becomes
unable or ineligible to continue to serve as Permanent Umpire, the County Executive must appoint
[and the Council confirm] a new Permanent Umpire to serve out the remainder of the pervious
appointee’s 5-year term.”*® The Fraternal Order of Police supported the bill.*’

At its February 12, 2007 worksession, the Management and Fiscal Policy Committee, based on
an Executive Branch staff recommendation, recommended including the same procedure for the
Labor Relations Administrators in the County Collective Bargaining law and in the Fire and
Rescue Collective Bargaining law.”® The Committee also recommended requiring “Council
confirmation when the fire Labor Relations Administrator is automatically reappointed” under
the law.” The Committee recommended approval of the bill with these amendments.*

The Council unanimously voted (9-0) to enact Expedited Bill 2-07. Councilmembers Phil
Andrews, Roger Berliner, Vaerie Ervin, March Elrich, Nancy Floreen, Michael Knapp, George
Leventhal, Marilyn Praisner, and Duchy Trachtenberg voted in favor of the bill.**

Table9-7. Key Datesfor Expedited Bill 2-07

Passed by Signed by

Council Executive Took Effect

Introduction PublicHearing Worksessions

MFP Committee
Jan. 16, 2007 Feb. 6, 2007 Feb. 12, 2007 Feb. 27, 2007 March 12,2007  March 12, 2007
Bill Sponsored By: Council President at the request of County Executive Duncan®?

% 11-7-06 Memorandum from Douglas Duncan, County Executive, to Council President George L eventhal.

%7 11-7-06 Memorandum from Douglas Duncan, County Executive, to Council President George Leventhal.

%8 2.12-07 MFP Committee Minutes at p. 2.

*|bid.

% pid.

61 2.27-07 Council Legislative Minutes at p. 1.

62 County Executive Douglas Duncan requested that the Council introduce Bill 2-07 in November 2006, before he
left office in December 2006. The Council introduced the bill in January 2007, when Isiah Leggett was County
Executive.
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CHAPTER X. Bills Amending the “M eet and Confer” Law on Compensation | ssues

From 1978 to 1983, the Council passed four bills that concerned annual compensation
adjustments and maximum salary levels for Montgomery County employees. These bills were
enacted as amendments to the County’s “Meet and Confer” law. 1n 1986, the Council adopted
the County Collective Bargaining law, which repealed this compensation-related section of the
“Meet and Confer” law.!

This chapter briefly describes the history of these four bills and is organized as follows:

e Section I, Cost-of-Living Adjustments -- Bill 37-78, describes the first piece of
legidlation, which established an annual cost-of-living adjustment for Montgomery
County employees; and

e Section I, Other Compensation-Related Bills adopted in 1981, 1982, and 1983,
describes the three bills that established maximum salary levels for certain County
Government employees.

The following tables identify the key dates for these hills.

Table 10-1. Key Datesfor Bill 37-78

Introduction PublicHearing Worksessions PEeE by SIeTEE _by Took Effect

Council Executive

Returned

Aug. 31, 1978 t. 25, 1978
July 18, 1978 ug. ol, Sept. 25, Nov. 17, 1978 Unsigned Feb. 14, 1979
Bill Sponsored By: Council President at the Request of County Executive Gleason
Table 10-2. Key Datesfor Emergency Bill 16-81

. : . . Passed by Signed by

Introduction PublicHearing Worksessions Council Executive Took Effect

Malrggllo' April 81981  May11,1981  May 15,1981  May15,1981  May 15, 1981

Bill Sponsored By: Council President at the Request of County Executive Gilchrist

Table 10-3. Key Datesfor Bill 3-82

Passed by Signed by

Introduction PublicHearing Worksessions Council Executive Took Effect
Feb.9,1982  March 17,1982 None March 30,1982  March 31, 1982 June 30, 1982
Bill Sponsored By: Council President at the Request of County Executive Gilchrist

! Final Bill 19-86, § 33-74(d).

OLO Report 2009-5, Chapter X 161 December 2, 2008




Collective Bargaining Laws in Montgomery County: A Legislative History

Table 10-4. Key Datesfor Emergency Bill 13-83

: . : . Passed by Signed by
Introduction PublicHearing  Worksessions Coundil Executive Took Effect
Personnel
March 1,1983 March 22, 1983 Committee April 5, 1983 April 18, 1983 April 18, 1983
March 24, 1983
Bill Sponsored By: Council President at the Request of County Executive Gilchrist

. COsST-OF-LI1VING ADJUSTMENTS-- BILL 37-78

Bill 37-78 arose out of a comprehensive proposal by the Chief Administrative Officer William
Hussmann in May 1978 to revise the pay plan for Montgomery County employees.? In
particular, Mr. Hussmann’s plan recommended three major changes:

e Reducing annual increment adjustments for employees from 5 percent to 2 percent;
e Eliminating longevity increments in order to extend the range of pay; and

e Adjusting the pay plan annually by an amount not less than 75 percent of the Consumer
Price Index (CPI).?

At the request of County Executive James Gleason, the Council introduced Bill 37-78 on
July 18, 1978. Bill 37-78, as introduced, required the Chief Administrative Officer to:

[A]djust the uniform salary plan for al classified employees of the Montgomery County
Government beginning the first pay period on or after July 1, of each year by an amount
not less than seventy-five percent (75%) of the change in the Consumer Price Index for
All Urban Consumersin the Washington D.C. area.”

The bill also stated that the law would not prohibit the Chief Administrative Officer (CAO) from
adjusting the salary plan by more than 75 percent of the CPI “provided funds are available and
approved by the County Council for such purpose.”

In May 1987, the Council passed a resolution endorsing the CAO Hussmann’s proposal and stating:

BE IT FURTHER RESOLVED that it shall be the policy of the Montgomery County
government, effective July 1, 1979, to adjust annually the uniform salary plan for al
classified employees of the merit system of the Montgomery County government based on
not less than seventy-five percent (75%) of the November Consumer Price Index ....

BE IT FURTHER RESOLVED that the County Council requests the County Executive to
submit legidlation for its consideration to provide by local law for the implementation of
the policy with regard to the annual uniform salary plan adjustment as aforementioned.®

2 8-31-78 Written Public Hearing Testimony of William Hussmann, Chief Administrative Officer at p. 1.
3 8-31-78 Written Public Hearing Testimony of William Hussmann, Chief Administrative Officer at p. 1.
* Bill 37-78 Executive Draft, § 33-74.

® |bid.

® Council Resolution 8-1935 (May 9, 1978).
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The Council considered Bill 37-78 in its November 14, 1978 legidlative session and had a
lengthy discussion of the Council’s authority to enact the legislation, as worded.”
Councilmembers expressed concern that the language in the bill, as drafted, would mandate the
CAO to adjust the uniform salary plan, regardless of whether the Council funded the adjustment
in the annual budget.®

On November 14", before enacting the hill, the Council amended the language in the bill to
make the salary plan adjustment contingent on the Council appropriating sufficient funds.
Councilmembers William Colman, Esther Gelman, John Menke, and Neal Potter voted in favor
of the bill; Council President Elizabeth Scull voted against the bill; and Councilmembers
Dickran Hovsepian and Jane Ann Moore were absent.’

On November 15", County Executive James Gleason sent Council President Elizabeth Scull a
memorandum expressing “shock™ at the Council’s removal of “any guarantee to the employees
of the County Government of an essential part of our overall compensation policies.”° Citing
the Council’s May 1978 resolution and the components of the proposal to revise the County
Government pay plan, County Executive Gleason asserted that:

To include the limiting language making such adjustment subject to availability of funds
seem to me to be an unnecessary diminishment of the stated policy of the County
Government and seriously jeopardizes the other segments of a comprehensive pay policy.™

County Executive Gleason “strongly request[ed] and implore[d]” the Council to reconsider their
amendment to Bill 37-78, stating his intention to veto the bill “since this administration cannot
be a party to violating an implicit promise made to all our County employees.”*?

On November 17", the Council reconsidered their action on Bill 37-78 in alegislative session.
After alengthy discussion, the Council amended and reenacted Bill 37-78.* On amotion from
Councilmember Menke, the Council added language that placed priority on full funding of the
cost-of-living adjustment and added a requirement for the Council to provide reasonsif they did
not fully fund the COLA at 75 percent of the Consumer Price Index.** The final languagein
adopted Bill 37-78 read as follows:

The County Executive shall provide as a part of the annual recommended operating
budget for the County Government sufficient funds to implement the cost-of-living
adjustment required by this Section. The Council shall accord one of the highest
priorities to the full funding of the cost-of-living adjustment, shall fund fully the 75
percent of Consumer Price Index cost-of-living adjustment unless reasons are given for
not doing so, and shall make afinding in the budget resolution as to the extent to which

711-14-78 Council Legislative Minutes at p. 2360-2368.
811-14-78 Council Legislative Minutes at p. 2360-2361.
9 11-14-78 Council Legisative Minutes at p. 2368.
10'11-15-78 Memorandum of Understanding from James Gleason, County Executive, to Council President Elizabeth
Scull at p. 1 [hereinafter “11-15-78 Gleason Memo™].
111-15-78 Gleason Memo at p. 2.
2 1pid.
i 11-17-78 Council Legislative Minutes at p. 2393-2394.
Ibid.
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full funding is achieved. Unless otherwise provided in the approved budget resolution
which includes a finding that implementation of the full amount of the adjustment would
necessitate substantial lay-offs of personnel or result in other widespread hardship to
County Government employees, the Chief Administrative Officer shall adjust the
uniform salary plan for all classified employees of the Montgomery County Government
beginning the first pay period on or after July 1 of each year by an amount not less than
seventy-five percent (75%) of the change in the Consumer Price Index for All Urban
Consumersin the Washington D.C. area ...

County Executive Gleason returned the bill to the Council unsigned. On February 14, 1979,
Bill 37-78 went into effect without the Executive’s signature.*®

. OTHER COMPENSATION-RELATED BILLSADOPTED IN 1981, 1982, AND 1983

In 1980, an “Ad Hoc Committee on Top Level Salaries” (also referred to as the Colman
Committee) reported on the competitiveness of salaries of top level employeesin the County
Government.*” The Colman Committee found that “over time ... salaries earned in certain
positions would exceed considerably those of other comparable organizations.”*®

In response to the Colman Committee’s finding, County Executive Charles Gilchrist established
atask force to “examine longer-range alternatives to the present compensation system for these
County positions” and proposed legislation to address top level employee salariesin FY82.2 On
March 10, 1981, at the request of the County Executive, the Council introduced Bill 16-81.
Among other things, the legidlation:

e Adjusted the maximum salary for grades 5 through 31 upwards equal to the approved
FY 82 cost-of-living adjustment; and

e Capped the maximum salary for employeesin grade 40 at $62,000, “with equal dollar
difference between the maxima for grades 31 through 40.%°

At the Council’s May 15, 1981 legidlative session, the Council approved an amendment offered
by Councilmember Crenca that increased the maximum salary for employeesin grade 40 to
$70,000 and required that “no employee’s salary is to be reduced below its level as of

June 30, 1981 as aresult of the implementation of” the legislation.?

The Council enacted Bill 16-81 on May 15". Councilmembers Rose Crenca, Scott Fosler, Esther
Gelman, Michael Gudis, Neal Potter, and Ruth Spector voted in favor of the bill and
Councilmember Elizabeth Scull was absent.

> Final Bill 37-78, § 33-74.

16 See 11-29-78 Memorandum from James Gleason, County Executive to Council President Elizabeth Sculll.

17 2.13-81 Memorandum from Charles Gilchrist, County Executive, to County Council at p. 1 [hereinafter «2-13-81
Gilchrist Memo™].

182.13-81 Gilchrist Memo at p. 1.

192.13-81 Gilchrist Memo at p. 1.

202.13-81 Gilchrist Memo at p. 1.

% 5.15-81 Council Legislative Minutes at p. 3432.
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Subsequent Bills. In 1982 and 1983, the Council enacted bills that amended the maximum
salary provisions that had been put in place by Bill 16-81. In February 1982, County Executive
Gilchrist sent the report of the Management Compensation Task Force and his proposed FY 83
salary policy to the Council.?* The accompanying legislation — Bill 3-82 — maintained the
maximum salary for grade 40 at $70,000 and established a new mechanism to determine the
maximum salary levels for grades 32 through 39.% The Council enacted Bill 3-82 on

March 30, 1982. Councilmembers Rose Crenca, Michael Gudis, Neal Potter, and Ruth Spector
voted in favor of the bill; Councilmembers Elizabeth Scull and Esther Gelman voted against the
bill; and Councilmember Scott Fosler was absent.*

In 1983, the Council enacted Bill 13-83.%° Bill 13-83 capped the maximum salary for grades 38,
39, and 40 at $68,000, $69,000, and $70,000, respectively.?® The salariesfor all other gradesin
the merit system were adjusted by the cost-of-living adjustment approved by the Council.?’
Councilmembers Esther Gelman, Michael Gudis, William Hanna, Neal Potter, and David Scull
voted in favor of the bill; Councilmember Scott Fosler voted against the bill; and
Councilmember Rose Crenca was absent.”®

Repeal of Section 33-74. 1n 1986, the Council adopted the County Collective Bargaining law
(Bill 19-86). Thislegidation repealed the compensation-related section of the “Meet and Confer”
law ““upon certification that the County merit system employees in the units established under
Article VI1I are represented for the purpose of collective bargaining under Article VII of this
Chapter.”?

22 2.2-82 Memorandum from Charles Gilchrist, County Executive, to Council President Neal Potter [hereinafter «2-
2-82 Gilchrist Memo™].

2 See Attachment to 2-2-82 Gilchrist Memo; see also Final Bill 3-82, § 33-74(b).

243.30-82 Council Legislative Minutes at p. 3847.

% See 4-5-83 Council Legislative Minutes at p. 4411.

% Final Bill 13-83, § 33-74(0)(2).

' Final Bill 13-83, § 33-74(b)(3).

2 |bid.

# Final Bill 19-86, § 33-74(d).
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CHAPTER XI. BillsMaking Technical Changesto Names and Duties

This chapter summarizes two bills that made technical changes to the “Meet and Confer” law
and to the County Collective Bargaining law and is organized as follows:

e Section I, Changing the Name and Duties of the Personnel Board — Emergency Bill 18-81; and
e Section |1, Changing the Name of the Personnel Office — Emergency Bill 19-94.
CHANGING THE NAME AND DUTIES OF THE PERSONNEL BOARD — EMERGENCY
BiLL 18-81
Bill 18-81, enacted on December 1, 1981, changed the name of the County’s Personnel Board to
the Merit System Protection Board and transferred authority to promulgate County regulations
from the Board to the County Executive.! At thetime Bill 18-81 was enacted in 1981, the

County’s “Meet and Confer” law was in effect.

Bill 18-81 changed two referencesin the “Meet and Confer” law from “county personnel board”
to “Merit System Protection Board.?

The Council unanimously voted (7-0) to enact Bill 18-81. The Councilmembers at the time were Rose
Crenca, Scott Fosler, Esther Gelman, Michael Gudis, Neal Potter, David Scull, and Ruth Spector.

Table11-1. Key Datesfor Bill 18-81

Introduction Public Hearing  Worksessions Pgﬁcﬁy g)?:cﬁl?/)é Took Effect
Sept. 4, 1981
April 21,1981  June23, 1981 Sg\t/ % 11%%11 Dec. 1, 1981 Dec. 10, 1981 Dec. 10, 1981
Nov. 13, 1981
Bill Sponsored By: Council President Spector

M. CHANGING THE NAME OF THE PERSONNEL OFFICE — EMERGENCY BILL 19-94

Bill 19-94, enacted on July 5, 1994, changed the name of the Personnel Office to the Office of
Human Resources.® Bill 19-94 changed one reference in the County Government collective
bargaining law from “personnel office” to “office of human resources.”

! See Final Bill 18-81, description.
2 See Ibid. §§ 33-63(c); 33-71.

3 See Final Bill 19-94, description.
* See Ibid. § 33-102(4)(K).
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The Council unanimously voted (9-0) to enact Bill 19-94. The Councilmembers at the time were
Bruce Adams, Derick Berlage, Nancy Dacek, Gail Ewing, William Hanna, Betty Ann Krahnke,
Isiah Leggett, Marilyn Praisner, and Michael Subin.

Table 11-2. Key Datesfor Bill 19-94

: : . . Passed by Signed by
Introduction PublicHearing Worksessions Council Executive Took Effect
June 21, 1994 July 5, 1994 None July 5, 1994 July 13, 1994 July 13, 1994

Council President at the request of County Executive Potter,

Bill Sponsored By: and Councilmember Praisner
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CHAPTER XI1. Bills Introduced, but not Enacted, by the Council

Between 1985 and 2006, the Council introduced, but did not enact, several bills that would have
amended the County’s collective bargaining laws. This chapter briefly describes these hills.

l. BiLL 9-85, COLLECTIVE BARGAINING FOR POLICE SERGEANTS

The Council introduced Bill 9-85 on March 19, 1985; the bill was sponsored by Councilmember
Esther Gelman.! The bill would have given police sergeants collective bargaining rights and
created a separate collective bargaining unit for sergeants under the Police Labor Relations act.

At the same time the Council introduced Bill 9-85, it submitted the bill to the Compensation
Task Force for consideration.? The hill file does not indicate the disposition of the bill after it
was referred to the Task Force.

. BiLL 2-88, COLLECTIVE BARGAINING - PENSIONS

The Council introduced Bill 2-88 on January 19, 1988; the bill was sponsored by Councilmember
William Hanna.® The bill would have removed pension and retirement benefits as mandatory
subjects for collective bargaining under both the Police Labor Relations law and the County
Collective Bargaining Law.

The Personnel Committee reviewed the legislation before the Council introduced it and voted
(2-1) against approval of the bill and “agreed to bring the bill before the Council with anegative
Committee recommendation.” The bill file does not indicate the final disposition of Bill 2-88.

1. BiLL 29-94, COLLECTIVE BARGAINING — FIRE/RESCUE UNIT — | MPASSE RESOLUTION

The Council introduced Bill 29-94 on July 26, 1994; the bill was sponsored by Councilmember
Leggett.> Bill 29-94 would have revised the impasse resolution process — establishing binding
arbitration — for only the firefighter’s collective bargaining unit under the County Collective
Bargaining law.

A January 1995 letter from Landon Pippin, President of the Montgomery County Career Fire
Fighters Association, states that the Association had reached an agreement with County
Executive Douglas Duncan to:

! 3-19-85 Memorandum from Myriam Marquez Bailey, Senior Attorney, to County Council at p. 1.
23-19-85 Council Legislative Minutes at p. 5515.

3 1-19-88 Memorandum from Michael Faden, Senior Legislative Attorney, to County Council at p. 1.
4 12-7-87 Personnel Committee Minutes at p. 2.

® 7-22-94 Memorandum from Michael Faden, Senior Legislative Attorney, to County Council at p. 1.
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Forgo binding arbitration for this current bargaining cycle in favor of working together to
formulate a compl etely separate and more comprehensive bargaining law for fire
fighters.... For thisreason, | request that Bill 29-94 be set aside pending what | expect to
be ajoin submission for amendment by Mr. Duncan and Local 1664.°

As aresult of the agreement, Bill 29-94 was never scheduled for full Council consideration.

V. BiLL 45-97, COLLECTIVE BARGAINING AMENDMENTS

The Council introduced Bill 45-97 on December 9, 1997; the bill was sponsored by Councilmembers
Leggett, Berlage, Gail Ewing and Subin.” Among other things, the bill would have:

e Required binding arbitration of collective bargaining agreements for County Government
employeses,

¢ Required the County to bargain with employee representatives before contracting with
private parties to provide certain services or assume certain functions; and

 Repeaed the provisions governing the Council’s role in the mediation/fact-finding process.?

The Management and Fiscal Policy Committee unanimously recommended disapproval of

Bill 45-97 because Councilmembers Praisner, Hanna, and Potter did not support extending binding
arbitration to non-public safety employees.” The Council disapproved the bill on August 4, 1998.%°
Councilmembers Gail Ewing, Michael Subin, and Isiah Leggett voted in favor of the hill;
Councilmembers Nancy Dacek, William Hanna, Betty Ann Krahnke, Neal Potter, and Marilyn
Praisner voted in opposition to the bill; and Councilmember Derick Berlage was absent.™

V. Bill 2-06, Collective Bargaining — County Employees — Fact Finding

The Council introduced Bill 2-06 on February 7, 2006; the bill was sponsored by the Council
President at the request of County Executive Douglas Duncan. The packet prepared by Council
staff stated that Bill 2-06 would have:

Insert[ed] issue-by-issue fact-finding as an interim step before the Executive and the
County employees’ union submit their final offers on unresolved issuesto the
mediator/arbitrator. In Council staff’s view this change would move the collective
bargaining process from the current last-best-offer, total package arbitration much closer
to issue-by-issue arbitration, which the County government has previously resisted.*

Bill 2-06 was never scheduled for full Council action. The information in the bill file does not
indicate the reason the Council did not further consider the bill.

6 1-11-95 Letter from Landon Pippin, President of the Montgomery County Career Fire Fighters Association to
Councilmember Isiah Leggett.
; 12-9-97 Memorandum from Michael Faden, Senior Legidlative Attorney, to County Council at p. 1.
Ibid.
© 7-30-98 MFP Committee Minutes at p. 3.
10°8.4-98 Memorandum from Michael Faden, Senior Legislative Attorney, to County Council at p. 1; 8-4-98 Council
Legislative Minutes at p. 28.
18.4-98 Council Legislative Minutes at p. 28.
122.7-06 Memorandum from Michael Faden, Senior Legislative Attorney, to County Council at p. 1.
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